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EXECUTIVE  SUMMARY 


In  late  1988,  the  Ontario  Ministry  of  the  Attorney  General  and  the  Bureau  of  Review  of  the 
federal  Department  of  Justice  contracted  with  Abt  Associates  of  Canada,  a  social  research 
consulting  firm,  for  a  comprehensive  review  and  evaluation  of  the  Ontario  Legal  Aid  Plan 
(OLAP).  The  purpose  of  this  study  was  to  review  and  evaluate  the  existing  legal  aid 
delivery  system  in  Ontario,  including  the  ability  of  the  Plan  to  meet  the  special  needs  which 
exist  within  the  province.  The  study  was  limited  to  those  legal  aid  services,  both  criminal 
and  civil,  provided  to  clients  through  the  certificate  system.  The  services  provided  by  legal 
aid  clinics  in  Ontario  were  only  examined  to  the  extent  that  they  related  to  the  delivery  of 
certificate  work  by  the  private  Bar.  Other  services,  such  as  the  Research  Facility  and  duty 
counsel  were  examined  primarily  as  they  related  to  the  accessibility  of  the  Plan  and  to  the 
delivery  of  certificate  work  services. 

The  terms  of  reference  for  this  study  identified  several  key  issues  to  be  covered. 
Summarized  briefly,  the  substance  of  these  issues  was  as  follows: 

►  Accessibility  --  For  the  purposes  of  this  evaluation,  accessibility  was  defined  as 
consisting  of  three  dimensions  of  service  delivery:  availability,  awareness  and 
approachability. 

In  order  to  be  deemed  physically  available,  legal  aid  offices  should: 

Be  located  so  that  people  can  easily  find  them. 

Keep  office  hours  that  would  enable  eligible  persons  to  apply. 

Be  located  near  transportation  (including  public  transportation). 

Awareness  refers  to  the  extent  to  which  potential  applicants  for  legal  aid  services  are 
aware  of  their  availability.  Included  here  was  awareness  of  both  the  nature  of 
services  provided,  and  (at  least  roughly)  the  criteria  applied  to  establish  eligibility 
for  these  services. 

Approachability  refers  to  the  extent  to  which  a  service  is  provided  in  a  manner 
which  makes  people  willing  to  use  it  Of  particular  relevance  were  clients  who  face 
cultural  or  linguistic  barriers  to  applying  for  and/or  using  legal  aid  services. 

Also  of  interest  in  regard  to  accessibility  was  the  availability  of  lawyers  willing  to 
do  certificate  work. 

►  Eligibility  --  Eligibility  was  defined  as  having  two  dimensions:  the  first 
concerned  with  whether  an  applicant  is  financially  eligible;  the  second  with  whether 
the  service  required  is  covered  by  the  Plan.  The  eligibility  analysis  included  an 
examination  of  both  the  eligibility  criteria  themselves,  and  the  way  in  which  the 
process  of  eligibility  determination  meets  applicants'  needs.  The  fairness  and 
equity  of  the  criteria  and  procedures  was  examined  as  a  means  for  providing  legal 
services  to  applicants  who  cannot  afford  to  hire  a  lawyer  for  themselves.  Also 
examined  was  whether  the  rejection  of  an  application  for  legal  aid  results  in  undue 
hardship. 
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►  Quality  of  Service  --  The  evaluation  was  not  to  include  an  examination  of 
quality  issues  as  they  related  to  individual  lawyers  in  individual  cases.  Instead,  the 
study  examined  four  more  general  quality  issues: 

Whether  those  lawyers  who  accept  legal  aid  cases  are  representative  of 
lawyers  handling  criminal  and  family  matters  on  a  fee  for  service  basis. 
Whether  lawyers,  when  on  a  certificate,  provide  services  similar  to  those 
they  provide  to  paying  clients  with  a  similar  problem. 

The  effectiveness  of  OLAP  procedures  for  quality  control  of  both  its  own 
services,  and  professional  services  provided  via  certificates. 

The  overall  satisfaction  of  clients  with  the  quality  of  services  received. 

►  Groups  with  Special  Needs  and  Interests  —  All  three  of  the  major  issue 
areas  just  listed  were  examined  in  the  context  of  the  special  needs  of  a  number  of 
segments  of  the  Ontario  population.  These  were: 

Women,  especially  victims  of  assault. 

Aboriginal  people. 

Ethnic,  racial  and  linguistic  minorities. 

Inmates. 

Young  offenders. 

Persons  with  disabilities. 

Involuntary  psychiatric  patients. 

The  foregoing  issues  were  addressed  through  a  series  of  interrelated  tasks.  The  principal 
tasks  were  to: 

►  Prepare  a  Description  or  "Component  Profile"  of  OLAP  (Excluding  Clinics) 

►  Analyze  Certificate  Application  and  Approval  Data  for  Variations  in  Service  Patterns 
by  Area 

►  Review  the  Financial  Eligibility  Determination  Process 

►  Conduct  Surveys  of:  Accepted  Applicants 

Rejected  Applicants 

Selected  Eligible  Non-Applicants 

Area  Directors 

Financial  Assessment  Officers 

Private  Bar 

Duty  Counsel 

Clinics 

Mentors 

Special  Needs  Groups  Referral  Agencies 

►  Identify  Barriers  to  Legal  Aid  Experienced  by  Members  of  Special  Needs  Groups 
(e.g..  Natives,  Handicapped,  Minorities) 

►  Develop  a  Model  for  the  Analysis  of  the  Costs  of  Certificate  Services 
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►  Review  Management  Information  Needs  and  Systems 

>■  Review  the  Effectiveness  of  the  Administrative  and  Organizational  Structure  in 
Reaching  the  Plan's  Objectives,  and  Make  Recommendations  for  Improvements 

The  principal  findings  of  the  review  were  as  follows. 


ACCESSIBILITY 

As  noted  above,  the  terms  of  reference  for  this  study  defined  accessibility  as  comprising 
three  major  dimensions:  availability,  awareness  and  approachability.  The  bulk  of  the 
information  collected  pertains  to  the  accessibility  of  those  services  provided  directly  by  the 
Plan,  namely  the  processing  of  applications  for  certificates.  A  limited  amount  of  informa¬ 
tion  was  also  gathered  concerning  the  accessibility  of  lawyers  willing  to  accept  certificates. 

Taken  together,  the  data  on  availability  indicate  that  the  Plan  is  operating  a  generally 
available  application  process.  The  only  exception  to  this  finding  concerned  those  areas  in 
which  financial  eligibility  assessments  are  performed  by  Ministry  of  Community  and  Social 
Services  (MCSS)  staff,  either  in  Plan  offices,  or  in  MCSS  offices  (rather  than  by  Plan  staff 
in  Plan  offices).  In  some  areas,  the  availability  of  MCSS  staff  to  do  this  work  was  found 
to  be  limited. 

In  general,  awareness  of  the  Plan  among  both  potential  applicants  and  referral  sources 
appears  satisfactory.  While  these  persons  often  lack  a  specific  understanding  of  the  Plan's 
financial  eligibility  criteria  as  they  relate  to  individual  cases,  it  is  probably  not  reasonable  to 
expect  more.  The  Plan’s  financial  eligibility  criteria  are  necessarily  complex.  An  element 
of  discretion  is  included  in  the  formal  criteria.  It  is  to  be  preferred  that  potential  applicants 
who  may  be  in  some  doubt  about  their  financial  eligibility  should  apply  and  be  refused, 
than  that  they  should  (perhaps)  incorrectly  anticipate  a  refusal  and  not  apply  in  the  first 
place. 

With  respect  to  the  general  awareness  of  the  Plan’s  coverage  criteria,  it  appears  that  the 
Plan  could  usefully  undertake  some  focussed  information  dissemination.  While  it  is  well 
known  that  legal  aid  is  offered  for  criminal  matters,  potential  applicants  and  referral  sources 
are  less  clear  on  the  extent  of  coverage  for  non-criminal  matters.  To  some  extent,  this  lack 
of  clarity  may  be  inextricably  tied  to  the  exercise  of  Area  Director  discretion  and  its 
variability  from  area  to  area.  In  any  case,  the  data  collected  for  this  review  indicate  that  a 
modest  effort  to  increase  awareness  among  potential  applicants  and  (particularly)  among 
referral  sources  as  to  the  Plan's  non-criminal  coverage  criteria  would  be  worthwhile. 

The  only  aspect  of  the  Plan’s  procedures  for  processing  applications  that  was  identified  as 
limiting  the  willingness  of  potential  applicants  to  apply  for  certificates  was  the  burden 
imposed  by  the  requirement  in  those  areas  where  MCSS  staff  perform  financial  eligibility 
assessments  in  MCSS  offices  for  applicants  to  visit  two  separate  locations  (their  local 
OLAP  dicu  office,  and  the  MCSS  office)  to  complete  their  applications. 

Finally,  with  respect  to  the  availability  of  lawyers  willing  to  do  certificate  work,  the  data 
collected  for  this  review  support  two  somewhat  contradictory-sounding  conclusions.  The 
first  is  that  there  is  considerable  variation  from  area  to  area  in  terms  of  the  numbers  of 
lawyers  willing  to  do  certificate  work  (relative  to  population)  and  in  terms  of  the  average 
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amount  of  certificate  work  done  by  these  participating  lawyers.  This  would  seem  to  imply 
(subject  to  the  limitations  in  these  data  noted  above)  that  in  areas  with  relatively  low 
apparent  availability  of  lawyers  willing  to  do  certificate  work,  applicants  may  have 
difficulty  finding  a  lawyer  to  accept  their  certificates.  This  conclusion  is,  however,  not 
supported  by  the  survey  data,  which  indicate  that  maintaining  legal  aid  panels  and  finding 
lawyers  willing  to  accept  certificates  are  not  in  general,  causing  problems  for  Area  Directors 
and  applicants,  respectively. 


ELIGIBILITY 

Eligibility  was  the  term  used  in  the  terms  of  reference  of  this  review  to  refer  to  'the  criteria 
employed  to  determine  who  may  receive  legal  aid'.  It  was  described  as  having  two  dimen¬ 
sions.  One  concerns  whether  an  applicant  is  financially  eligible  (or  eligible  as  a  person 
charged  under  the  Young  Offenders  Act).  The  other  concerns  whether  the  service  required 
by  the  applicant  is  covered. 

This  review's  examination  of  the  Plan's  eligibility  assessment  criteria  and  procedures 
focused  on  three  issues.  These  were: 

►  The  degree  of  conformity  of  the  eligibility  criteria  to  the  Legal  Aid  Act,  and  for 
criminal  matters,  the  degree  of  conformity  of  the  criteria  to  the  federal-provincial 
cost-sharing  agreement 

►  The  consistency  of  application  of  the  eligibility  criteria  across  the  Plan's  47 
administrative  areas, 

►  The  extent  to  which  application  of  the  eligibility  criteria  results  in  the  provision  of 
legal  services  on  certificates  to  those  who  need  them  and  cannot  afford  to  pay  for 
them  out  of  their  own  resources. 

Our  findings  on  each  of  these  issues  were  as  follows: 

Conformity  of  the  eligibility  criteria  to  mandated  standards.  At  the  level  of 
detail  of  the  financial  criteria  expressed  in  the  Act  and  the  cost-sharing  agreement,  there 
appears  to  be  reasonable  conformity  between  the  two.  While  neither  defines  the  key  terms 
of  'undue  hardship'  and  'ability  to  pay'  (respectively)  in  sufficient  detail  to  conclusively 
establish  in  every  case  whether  either  or  both  criteria  would  apply,  this  lack  of  specificity  is 
appropriate,  given  the  'flexible  rule'  requirement  of  the  cost-sharing  agreement,  and  the 
discretion  given  Area  Directors  by  the  Act.  With  respect  to  the  detailed  financial  eligibility 
criteria  established  by  MCSS,  the  Attorney  General  and  the  Plan,  the  link  between  these 
criteria  and  the  social  assistance  criteria  would  appear  to  provide  reasonable  assurance  of 
conformity  of  the  (legal  aid)  criteria  with  the  intent  of  the  cost-sharing  agreement  and  the 
Act.  And,  the  discretion  given  Area  Directors  (and  Area  Committees)  to  examine  the 
circumstances  of  each  individual  applicant  and  assess  their  ability  to  pay  for  the  services 
they  require,  will,  if  properly  exercised,  ensure  this  conformity. 

The  situation  is  similar  in  regard  to  the  coverage  criteria  for  criminal  legal  aid.  The  formal 
criteria  as  laid  out  in  the  cost-sharing  agreement  and  the  Act  call  for  legal  aid  to  be  given  to 
(financially  eligible)  persons  charged  with  indictable  offenses,  and  to  persons  charged  with 
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summary  conviction  offenses  (subject  to  the  liberty /livelihood  standard).  Both  the  Act  and 
the  agreement  also  provide  for  considerable  latitude  in  regard  to  other  matters. 

Consistency  of  application  of  the  eligibility  criteria.  The  dimension  of  eligibility 
on  which  applications  are  most  often  refused  is  the  financial  dimension.  A  complex  and 
lengthy  process  is  required  (for  some  applicants  at  least)  to  establish  the  eligibility  of 
applicants  for  a  free  certificate  or  for  a  certificate  with  a  payment  agreement.  This  process, 
which  is  currently  the  responsibility  of  MCSS,  aims  to  operationalize  the  assessment  of  the 
concept  in  the  Act  of  'ability  to  pay'.  Its  links  with  the  eligibility  criteria  for  social 
assistance  generally  limit  access  to  free  legal  aid  to  persons  with  low  incomes.  Persons 
with  higher  incomes  may  qualify  for  legal  aid  provided  they  are  willing  to  sign  a  payment 
agreement.  In  the  final  analysis,  the  decision  as  to  whether  an  individual  applicant  is  able 
to  pay  any  of  the  cost  of  his  or  her  certificate  rests  with  the  Area  Director  (or,  in  some 
cases,  the  Area  Committee). 

Recent  dissatisfaction  with  the  current  eligibility  levels  of  the  financial  eligibility  criteria  has 
led  to  the  frequent  exercise  of  their  discretion  by  Area  Directors  and  Area  Committees.  The 
Plan  should  be  commended  for  its  efforts  in  the  past  year  to  update  and  simplify  the 
criteria.  We  would  also  recommend  that  the  introduction  of  the  revised  guidelines  and 
procedures  be  accompanied  by  a  series  of  formal  training  sessions  for  assessment  officers, 
and  by  the  implementation  of  a  routine  system  for  monitoring  adherence  to  the  criteria. 

Both  the  administrative  data  and  the  survey  data  analyzed  for  this  review  indicated  a  need  to 
increase  the  consistency  from  area  to  area  with  which  applications  for  certificates  are 
processed.  Consistency  could  be  enhanced  by  the  introduction  of  the  simplified  financial 
eligibility  assessment  referred  to  above  (and  by  the  recommended  training  and  monitoring 
system).  A  useful  adjunct  to  these  steps  would  be  an  administrative  manual  covering  office 
procedures,  and  more  detailed  written  guidelines  for  the  exercise  of  Area  Director  discretion 
and  for  the  use  of  Area  Committees  in  regard  to  their  areas  of  responsibility. 

Consistency  could  also  be  enhanced  by  the  recommended  takeover  by  the  Plan  of 
responsibility  for  the  assessment  process.  This  should  make  it  possible  to  formalize  a 
uniform  approach  to  staff  training  and  supervision  in  all  offices. 

The  extent  to  which  application  of  the  eligibility  criteria  results  in  the 
provision  of  legal  services  on  certificates  to  those  who  need  them  and 
cannot  pay  for  them  out  of  their  own  resources.  The  final  issue  examined  in 
regard  to  eligibility  concerned  whether  the  right  people  are  receiving  legal  aid.  Only  a 
limited  answer  to  this  question  could  be  provided  by  the  small  sample  of  data  gathered  for 
this  review.  Taken  together,  the  data  collected  for  this  review  indicated  that  a  small  but  not 
insignificant  number  of  rejected  applicants  are  doing  without  legal  services  following  a 
refusal  by  the  Plan  to  issue  a  certificate. 


QUALITY  OF  SERVICE 

The  terms  of  reference  for  this  study  defined  the  scope  of  examination  of  the  quality  of 
legal  aid  services  as  aiming  to  determine  'at  least  at  a  base  level,  whether  legal  aid  services 
are  similar  to  non-legally-aided  services,  whether  OLAP  has  effective  quality  assurance 
mechanisms  in  place,  and  what  clients  think  about  these  services'.  The  examination  of 
quality  issues  as  they  relate  to  individual  lawyers  in  individual  cases  was  deemed  to  be 
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beyond  the  scope  of  this  review.  The  rationale  for  this  exclusion  was  not  that  quality  at  this 
level  of  analysis  is  not  interesting  and  important  Rather,  it  reflects  a  recognition  of  the 
very  real  difficulty  and  high  cost  of  assessing  the  quality  of  professional  services  provided 
in  individual  cases. 

Our  findings  with  respect  to  the  four  general  quality  issues  examined  in  this  evaluation 
were  as  follows: 

Whether  the  lawyers  who  accept  legal  aid  cases  are  generally  representative 
of  lawyers  handling  criminal  family  and  other  civil  matters.  In  sum,  the  data 
collected  for  this  review  indicated  that,  in  terms  of  their  demographic  characteristics, 
lawyers  who  do  certificate  work  are  not  dramatically  different  from  lawyers  who  do 
comparable  work  for  fee-paying  clients.  Lawyers  who  do  certificate  work  tend  to  be 
somewhat  less  experienced,  to  occupy  relatively  junior  positions,  and  to  work  in  relatively 
smaller  firms  than  lawyers  who  work  solely  for  fee-paying  clients.  It  is  to  be  expected  that 
more  senior  lawyers  will  spend  relatively  more  of  their  time  on  those  cases  which  are  more 
lucrative.  On  balance  though,  lawyers  who  do  certificate  work  are  demo  graphically  similar 
to  their  colleagues  doing  comparable  work  for  fee-paying  clients. 

The  data  on  the  perceived  competence  of  lawyers  who  do  certificate  work  is  disturbing. 
Clearly,  a  sizable  number  of  lawyers  (including  many  who  do  legal  aid)  see  those  lawyers 
who  do  certificate  work  as  relatively  less  competent  Readers  should  note  that  this 
observation  refers  specifically  to  the  perceived  competence  of  the  lawyers,  and  not  to  the 
quality  of  their  work  (this  issue  is  discussed  elsewhere).  This  finding  may  suggest  the 
need  to  consider  some  form  of  oversight  function  with  respect  to  the  competence  of 
lawyers  providing  legal  services  to  clients  on  certificates. 

Whether  lawyers,  when  on  a  certificate,  provide  services  similar  to  those 
they  provide  to  paying  clients  with  similar  problems.  Among  lawyers  who  do 
certificate  work,  opinion  is  almost  equally  divided  between  those  who  see  no  difference  in 
quality  between  certificate  work  and  fee-paying  work,  and  those  who  see  fee-paying  work 
as  being  of  better  quality.  Lawyers  who  do  not  do  certificate  work  are  more  likely  to  see 
fee-paying  work  as  being  of  better  quality.  The  majority  of  lawyers  surveyed  see  the  tariff 
as  contributing  to  the  ’compromised’  quality  of  certificate  work. 

The  effectiveness  of  the  procedures,  policies  and  programs  developed  by 
OLAP  to  ensure  quality  control  and  to  improve  the  quality  of  both  the 
administrative  services  it  delivers  directly  and  those  professional  services 
delivered  through  certificates.  The  findings  indicated  that  the  Plan,  at  present,  lacks 
a  routine,  formal  system  for  monitoring  or  improving  the  quality  of  its  application 
processing.  This  situation  may  reflect  MCSS’s  limited  support  of  the  financial  assessment 
function,  in  spite  of  that  Ministry’s  ongoing  responsibility  for  the  function  under  the  Legal 
Aid  Act. 

The  degree  of  quality  control  exercised  over  the  work  done  by  lawyers  on  certificates  is  the 
same  as  that  exercised  by  the  Law  Society  over  all  lawyers.  The  Plan  also  has  in  place 
three  programs  aimed  at  improving  the  quality  of  legal  services  provided  on  certificates. 
These  are  the  Mentor  Program,  the  Research  Facility  and  the  York  Panel  Gassification 
System.  While  the  coverage  of  these  programs  is  limited,  they  are  making  a  contribution  to 
quality  improvement 
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The  overall  satisfaction  of  clients  with  the  quality  of  the  services  they 
received.  The  data  relevant  to  this  question  was  limited  to  the  application  processing 
services  provided  by  the  Plan.  The  overwhelming  majority  of  applicants  reported  that  the 
staff  of  the  Plan,  with  whom  they  dealt,  were  both  polite  and  helpful.  Taken  together,  the 
data  from  several  surveys  (in  contrast  to  the  data  from  the  special  needs  groups  discussed 
below)  indicate  a  generally  satisfactory  level  of  client  satisfaction  with  the  Plan’s  services. 


SPECIAL  NEEDS  GROUPS 

The  review  examined  the  issues  outlined  in  the  Terms  of  Reference  in  the  context  of  the 
special  needs  of  segments  of  the  Ontario  population  targeted  for  particular  attention. 

These  groups  were: 

►  Women,  especially  victims  of  assault. 

►  Aboriginal  people. 

►  Ethnic,  racial  and  linguistic  minorities. 

►  Inmates. 

►  Young  offenders. 

►  Persons  with  disabilities. 

►  Involuntary  psychiatric  patients. 

The  methodology  employed  in  this  element  of  the  review  primarily  involved  interviews 
with  key  informants  and  a  survey  of  organizations  working  on  behalf  of  the  target  groups. 
Hence,  the  views  expressed  reflect  the  perceptions  and  opinions  of  representatives  from 
some  of  the  groups  and  organizations  that  provide  services  to  assaulted  women,  native 
persons,  persons  with  disabilities,  ethnic,  linguistic  and  racial  minorities,  and  inmates  or 
persons  before  the  courts. 

In  the  course  of  our  meetings  with  the  various  groups,  a  number  of  themes  began  to  recur 
consistently.  These  were  as  follows: 

Accessibility.  Lack  of  information  is  a  problem  for  many  of  the  special  needs  groups 
surveyed.  Clients  are  often  unaware  of  their  rights  and  entitlements.  Unless  they  seek  out 
the  services  of  a  clinic  or  community  group  or  organization  that  has  this  information,  they 
may  remain  ignorant  of  the  services  available  to  them. 

Eligibility.  In  the  view  of  the  respondents,  the  process  is  pretty  arbitrary.  Righdy  or 
wrongly,  respondents  believe  that  staff  have  wide  discretionary  powers  to  decide  who  will 
or  will  not  receive  a  certificate. 

In  the  view  of  the  respondents,  the  amount  of  difficulty  clients  encounter  varies  with  their 
ability  to  meet  certain  staff  expectations  regarding,  for  example,  clear  articulation  of  their 
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problems,  and  conformity  to  mainstream  cultural  norms.  There  is  a  general  feeling  that  the 
Plan  has  a  great  deal  of  difficulty  accommodating  differences  from  the  expected  norm. 

The  financial  criteria  employed  in  determining  eligibility  are,  in  general,  perceived  to  be  too 
restrictive,  both  in  terms  of  expenses  incurred  and  assets  allowed.  There  is  the  perception 
that  clients  must  be  destitute  to  qualify  and  that  they  are  penalized  for  saving. 

While  restrictions  on  coverage  pose  problems  for  all  of  the  groups  surveyed,  the  question 
of  coverage  may  be  of  greater  significance  to  minorities.  Much  of  the  concern  expressed 
stems  from  the  issue  of  immigration,  an  issue  which  has  received  major  attention  by  the 
Plan.  The  Plan  has  been  instrumental  in  educating  the  Bar  in  the  area  of  immigration  law 
and  in  increasing  the  number  of  lawyer  handling  immigration  matters. 

As  a  general  response,  respondents  believe  coverage  should  be  extended  to  include 
summary  convictions  and  offences  under  the  Provincial  Offences  Act ,  where  a  conviction 
has  the  potential  to  affect  one's  livelihood  or  status  in  the  country.  These  situations  are  in 
fact  covered.  Respondents  are  clearly  unaware  of  this. 

Except  in  the  case  of  inmates  and  young  offenders,  legal  aid  clients  from  special  needs 
groups  have  difficulty  obtaining  lawyers.  All  of  the  groups  have  developed  cadres  of 
"sympathetic"  lawyers  they  use  regularly.  However,  the  number  of  lawyers  willing  to 
accept  certificates  is  perceived  to  be  shrinking. 


FINANCIAL  AND  COST  ANALYSIS 

The  objective  of  the  cost  analysis  was  to  understand  historical  administrative  costs,  legal 
fees  and  disbursements  using  whatever  data  were  available  with  respect  to: 

►  Current  costs  incurred  in  the  administration  of  OLAP. 

►  Incremental  (and  total)  costs  for  an  expansion  of  the  existing  OLAP  system. 

►  Incremental  and  total  costs  that  will  be  incurred  if  changes  are  made  to  the  type  and 
range  of  services  provided  or  in  either  the  eligibility  criteria  or  the  method  of  service 
delivery. 

Based  on  current  costs,  and  historical  trends,  a  cost  forecasting  model  was  developed  to 
better  incorporate  and  analyze  the  impact  of  changes  in: 

►  The  number  of  certificates  issued  for  each  type  of  criminal  and  civil  charge. 

►  The  mix  of  criminal  or  civil  cases. 

►  The  average  cost  of  a  particular  type  of  case  (tariff  and  other  items). 

The  model  was  intended  as  a  management  tool,  not  only  for  the  review  and  evaluation 
project,  but  also  for  future  use.  It  provides  a  vehicle  for  moving  to  a  budgeting  process 
involving  the  field  offices  and  to  efficiently  explore  "what  if'  scenarios. 
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MANAGEMENT  ISSUES 


The  review  included  an  examination  of  a  number  of  general  management  issues  that  arose 
out  of  its  exploration  of  the  issues  of  accessibility,  eligibility,  quality  of  service  and 
responsiveness  to  special  needs  groups.  Included  here  were  a  collation  of  the  detailed 
recommendations  from  each  substantive  chapter  of  the  report,  a  review  of  the  Plan's 
current  performance  reporting  practises,  and  the  presentation  of  a  recommended  set  of 
enhanced  performance  measures. 

Also  examined  were  the  Plan's  management  and  accountability  structures,  and  the  related 
collection,  analysis  and  reporting  of  accountability  information.  This  examination 
concluded  that  the  Plan's  accountability  structure  is  in  need  of  strengthening,  and  perhaps 
fundamental  change.  To  this  end,  the  review  recommends  that  a  study  be  undertaken  by 
the  funding  governments  to  consider  the  Plan's  administration  and  governance.  Also 
recommended  was  an  expansion  of  the  quality  and  breadth  of  performance  information 
generated  by  the  Plan.  With  respect  to  the  administration  of  the  Plan  itself,  a  recommenda¬ 
tion  was  made  that  consideration  be  given  to  the  introduction  of  a  regional  management 
structure. 
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INTRODUCTION 


In  late  1988,  the  Ontario  Ministry  of  the  Attorney  General  and  the  Bureau  of  Review  of  the 
federal  Department  of  Justice  contracted  with  Abt  Associates  of  Canada,  a  social  research 
consulting  firm,  for  a  comprehensive  review  and  evaluation  of  the  Ontario  Legal  Aid  Plan 
(OLAP).  This  effort  was  limited  to  those  legal  aid  services,  both  criminal  and  civil, 
provided  to  clients  through  the  certificate  system.  The  services  provided  by  legal  aid  clinics 
in  Ontario  were  only  examined  to  the  extent  that  they  related  to  the  delivery  of  certificate 
work  by  the  private  Bar. 

The  overriding  objective  of  the  Legal  Aid  Plan  in  Ontario  is  to  facilitate  equality  of  access  to 
justice  through  the  provision  of  quality  legal  services,  in  an  efficient  manner,  in  a  wide 
range  of  legal  matters  to  those  who  are  unable  to  finance  these  services  from  their  own 
resources. 

The  purpose  of  this  study  was  to  review  and  evaluate  the  existing  system  of  delivery  of 
legal  aid  in  Ontario  according  to  this  objective,  including  the  ability  of  the  Plan  to  meet  the 
special  needs  which  exist  within  the  province. 

The  review/evaluation  was  to  determine  how  well  the  Plan  is  doing  in  terms  of  meeting  its 
general  and  more  specific  objectives,  recommend  ways  in  which  it  can  improve,  provide 
baseline  information  on  the  operation  of  the  Plan  and  develop  on-going  performance 
measurements. 

The  effectiveness  of  the  legal  aid  system  is  judged  by  how  well  it  attains  its  objectives. 
Effectiveness  means  that  those  who  are  eligible  for  legal  aid  get  it  and  that  the  services  they 
receive  are  of  quality  and  provided  in  a  timely  manner.  An  effective  legal  aid  system  has  a 
fair  and  expeditious  eligibility  determination  process;  has  accessible  services  so  that  those 
who  are  eligible  can  gain  entry  into  the  system  regardless  of  culture,  language  and 
geographic  location;  provides  effective  services  to  those  who  are  eligible;  and  produces  the 
best  possible  effect  for  the  client.  The  legal  aid  client  should  be  better  off  with  legal  aid 
than  without  it  and  should  perceive  this  to  be  the  case. 

Ideally,  an  effective  legal  aid  plan  should  be  providing  services  to  all  those  who  need  it 
Persons  who  are  denied  legal  aid  should  be  demonstrated  to  either  not  have  clear  need  for 
the  services  they  are  seeking  or  be  able  to  fund  those  services  without  public  assistance. 

The  effectiveness  of  any  system  is  relative.  The  effectiveness  of  a  system  can  often  be 
improved  by  increasing  expenditures;  in  some  cases,  an  increase  in  effectiveness  can  be 
achie'.  ’  :thout  necessitating  a  corresponding  increase  in  expenditures. 

This  study  focused  on  those  services,  both  criminal  and  civil,  provided  to  clients  through 
the  certificate  system.  Other  services,  such  as  the  Research  Facility  and  duty  counsel  were 
examined  primarily  as  they  related  to  the  accessibility  of  the  Plan  and  to  the  delivery  of 
certificate  work  services. 
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The  terms  of  reference  for  this  study  identified  several  key  issues  to  be  covered. 
Summarized  briefly,  the  substance  of  these  issues  is  as  follows: 


►  Accessibility  --  The  terms  of  reference  defined  accessibility  as  consisting  of  three 
dimensions  of  service  delivery:  availability,  awareness  and  approachability. 

In  order  to  be  deemed  physically  available,  legal  aid  offices  should: 

Be  located  so  that  people  can  easily  find  them. 

Keep  office  hours  that  would  enable  eligible  persons  to  apply. 

Be  located  near  transportation  (including  public  transportation). 

Awareness  refers  to  the  extent  to  which  potential  applicants  for  legal  aid  services  are 
aware  of  their  availability.  Included  here  was  awareness  of  both  the  nature  of 
services  provided,  and  (at  least  roughly)  the  criteria  applied  to  establish  eligibility 
for  these  services. 

Approachability  refers  to  the  extent  to  which  a  service  is  provided  in  a  manner 
which  makes  people  willing  to  use  it  Of  particular  relevance  were  clients  who  face 
cultural  or  linguistic  barriers  to  applying  for  and/or  using  legal  aid  services. 

►  Eligibility  --  The  eligibility  analysis  included  an  examination  of  both  the  eligibility 
criteria  themselves,  and  the  way  in  which  the  process  of  eligibility  determination 
meets  applicants'  needs.  The  fairness  and  equity  of  the  criteria  and  procedures  was 
examined  as  a  means  for  providing  legal  services  to  applicants  who  cannot  afford  to 
hire  a  lawyer  for  themselves.  The  terms  of  reference  also  identified  the  impact  of 
being  rejected  for  legal  aid  as  a  fundamental  concern  of  this  evaluation. 

►  Quality  of  Service  --  The  terms  of  reference  precluded  any  examination  of 
quality  issues  as  they  relate  to  individual  lawyers  in  individual  cases  as  beyond  the 
scope  of  this  study.  Instead,  the  study  examined  four  more  general  quality  issues: 

Whether  those  lawyers  who  accept  legal  aid  cases  are  representative  of 

lawyers  handling  criminal  and  family  matters  on  a  fee  for  service  basis. 

Whether  lawyers,  when  on  a  certificate,  provide  services  similar  to  those 

they  provide  to  paying  clients  with  a  similar  problem. 

The  effectiveness  of  OLAP  procedures  for  quality  control  of  both  its  own 

services,  and  professional  services  provided  via  certificates. 

The  overall  satisfaction  of  clients  with  the  quality  of  services  received. 

►  Groups  with  Special  Needs  and  Interests  -  All  three  of  the  major  issue 
areas  just  listed  were  examined  in  the  context  of  the  special  needs  of  a  number  of 
segments  of  the  Ontario  population.  These  were: 

Involuntary  psychiatric  patients. 

Persons  charged  under  the  Young  Offenders  Act. 

Ethnic,  racial  and  linguistic  minorities. 

Disabled. 

Natives. 

Women,  especially  victims  of  family  violence. 

Inmates. 
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The  foregoing  issues  were  addressed  through  a  series  of  interrelated  tasks.  The  principal 
tasks  were  to: 

►  Prepare  a  Description  or  "Component  Profile"  of  OLAP  (Excluding  Clinics) 

►  Analyze  Certificate  Application  and  Approval  Data  for  Variations  in  Service  Patterns 
by  Area 

►  Review  the  Financial  Eligibility  Determination  Process 

>-  Conduct  Surveys  of:  Accepted  Applicants 

Rejected  Applicants 
Selected  Eligible  Non-Applicants 
Area  Directors 

Financial  Assessment  Officers 

Private  Bar 

Duty  Counsel 

Clinics 

Mentors 

Special  Needs  Groups  Referral  Agencies 

►  Develop  a  Model  for  the  Costs  of  Certificate  Services 

►  Review  Management  Information  Needs  and  Systems 

►  Identify  Barriers  to  Legal  Aid  Experienced  by  Members  of  Special  Needs  Groups 
(e.g.,  Natives,  Handicapped,  Minorities) 

The  remainder  of  this  report  is  divided  into  eight  chapters.  Chapter  II  briefly  describes  the 
methodology  followed  in  the  conduct  of  this  review.  Chapter  III  presents  a  descriptive 
'Component  Profile’  of  the  Plan’s  certificate  services.  The  issues  of  accessibility, 
eligibility  and  quality  of  service  are  examined  in  Chapters  IV  through  VI.  Chapter  VII 
presents  our  findings  in  regard  to  a  number  of  special  needs  groups.  Cost  issues  are 
discussed  in  Chapter  VIII.  Management  issues  are  discussed  in  Chapter  IX.  The  report 
concludes  in  Chapter  X,  with  a  summary  of  the  study  recommendations. 
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II 


METHODOLOGY 


This  chapter  provides  an  overview  of  the  methodology  employed  in  the  conduct  of  this 
review.  The  goal  is  to  supply  readers  of  this  document  with  sufficient  information  as  to  the 
sources  and  limitations  of  the  basic  data  reported  here  without  going  into  exhaustive  detail. 
Readers  interested  in  examining  tables  of  raw  data  or  in  reviewing  survey  instruments  are 
referred  to  the  technical  appendix  to  this  report  (available  under  separate  cover). 

Four  main  approaches  were  used  to  generate  the  data  gathered  for  this  review.  These  were: 
interviews  with  Plan  staff  at  Provincial  Office  and  at  selected  Area  Offices,  review  of 
documents,  examination  of  administrative  data  and  the  conduct  of  a  number  of  surveys. 
Each  of  these  data  collection  activities  is  described  in  turn  in  the  remainder  of  this  chapter. 


A.  INTERVIEWS  WITH  PLAN  STAFF 

Throughout  this  review,  senior  staff  of  the  Plan  at  the  Provincial  Office  have  greatly 
assisted  the  members  of  the  review  team  to  develop  an  understanding  of  the  Plan’s  policies, 
procedures  and  operations.  Their  unfailingly  prompt  and  enthusiastic  cooperation  with  all 
aspects  of  this  review  has  both  facilitated  its  conduct  and  added  substantially  to  its  depth 
and  quality. 

The  review  also  benefitted  from  the  assistance  and  cooperation  of  the  Plan's  Area 
Directors.  In  addition  to  their  participation  in  the  survey  of  Area  Directors  (described 
below)  these  individuals  also  recruited  potential  respondents  to  the  applicant  surveys, 
administered  the  appeal  substudy  (described  in  chapter  V)  and  conducted  site  visits  for  our 
team  members  in  selected  areas.  Through  the  Area  Directors'  Association,  the  Area 
Directors  have  also  reviewed  draft  chapters  of  this  report,  and  provided  their  comments. 


B  .  REVIEW  OF  DOCUMENTS 

A  number  of  documents  were  reviewed  in  the  course  of  conducting  this  review.  Of 
particular  relevance  were  the  following: 

►  The  Legal  Aid  Act  and  Regulation 

►  T.-..  CBA-Ontario  Report  entided  Access  to  Justice:  An  Enquiry  Into  Legal  Aid  in 
Ontario  (1986) 

►  The  Report  of  the  Task  Force  on  Legal  Aid  (1974)  chaired  by  the  Honourable  Mr. 
Justice  John  Osier 
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►  The  Report  of  the  Fact  Finder  in  the  Matter  of  the  Ontario  Legal  Aid  Tariff  (1985) 

►  The  Report  of  the  Management  Board  Review  of  the  Ontario  Legal  Aid  Plan  (1987) 

►  The  Plan's  Annual  Reports 

►  The  reports  of  federally-funded  evaluation  studies  of  legal  aid  in  other  provinces 

►  The  Report  of  a  Study  of  Access  to  Legal  Services  by  the  Disabled  (1983)  chaired 
by  Judge  Rosalie  S.  Abella. 

►  Advocacy  in  Psychiatric  Hospitals,  Evaluation  of  the  Psychiatric  Patient  Advocate 
Office  (1987). 

►  The  Report  of  the  Review  of  Advocacy  for  Vulnerable  Adults  (1987) 

>•  The  Final  Report  of  the  Advisory  Committee  on  Substitute  Decision  Making  for 

Mentally  Incapable  Persons  (1987)  chaired  by  Stephen  Fram 

►  The  Criminal  and  Young  Offender  Legal  Aid  Cost  Sharing  Agreements  between 
Ontario  and  Canada. 


C.  ADMINISTRATIVE  DATA 

This  review  made  use  of  existing  administrative  and  related  data  from  several  sources. 
These  were: 

>■  Applicant  Data  Provided  by  the  Plan.  A  complete  file  of  applicant  records  from 
fiscal  87/88  was  supplied  in  machine-readable  form  This  time  period  was  selected 
as  a  compromise  between  more  recent  data  and  data  from  1986  (the  year  of  the  most 
recent  census)  in  order  to  provide  for  reasonably  direct  comparisons  between 
applicant  characteristics,  and  area  characteristics  obtained  from  the  Census  data. 
The  entire  applicant  file  comprised  138,073  records. 

The  following  variables  were  at  least  partially  available  for  these  applicants: 

age 

sex 

marital  status 

residency  (citizenship)  status 
employment  status 
receipt  of  social  assistance 
monthly  net  income 
area  where  application  made 
disposition  of  application 

A  complete  listing  of  the  applicant  data  by  area  is  available  in  the  Technical 
Appendix. 
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►  Census  and  Crime  Data  Provided  by  the  Canadian  Centre  for  Justice  Statistics.  A 
file  of  selected  (1986)  Census  variables  and  crime  data  from  the  Uniform  Crime 
Reporting  (UCR)  system  was  supplied  by  CCJS.  One  record  was  supplied  for 
each  judicial  district  in  Ontario.  As  a  result,  a  virtually  complete  match  was 
possible  with  the  Plan's  data  by  area.  Exceptions  to  this  matching  were  Niagara 
where  the  Plan’s  Niagara  North  and  Niagara  South  areas  were  collapsed  together, 
as  were  Haldimand  and  Norfolk.  As  a  result  of  these  "amalgamations"  in  the  data, 
this  file  consisted  of  45  records  (the  Plan  has  47  areas).  A  complete  listing  of  the 
variables  in  this  file  is  available  in  the  Technical  Appendix. 

►  Court  Data  Provided  by  the  Ministry  of  the  Attorney  General.  A  file  of  total 
numbers  of  charges  received  by  judicial  district  was  supplied  by  the  Ministry  of  the 
Attorney  General  for  fiscal  87/88.  The  totals  provided  were  broken  down  by  type 
into  three  categories:  Provincial  Court  Criminal  Division,  Youth  Court  Criminal 
Division  (pursuant  to  the  Courts  of  Justice  Act ,  1990,  both  of  these  courts  are  now 
part  of  the  Ontario  Court  -  Provincial  Division)  and  Drug  Charges.  These  data  are 
also  available  in  the  Technical  Appendix. 

►  Data  on  Lawyers  Provided  by  the  Plan  and  by  the  Law  Society.  By  consolidating 
data  available  from  the  Law  Society  with  Plan  data  on  lawyers  doing  legal  aid 
work,  it  was  possible  to  establish  for  each  Plan  area: 

the  number  of  lawyers  who  did  certificate  work  for  the  Plan  in  fiscal  88/89 
the  number  of  lawyers  who  did  duty  counsel  work  for  the  Plan  in  the  same 
period 

the  number  of  lawyers  who  did  both  certificate  work  and  duty  counsel  work 
These  data  are  also  listed  by  Area  in  the  Technical  Appendix. 


D.  SURVEYS 

A  total  of  eight  formal  surveys  were  conducted  as  part  of  this  review.  Each  of  these  is 
described  in  the  remainder  of  this  section,  in  decreasing  order  of  size  and  complexity. 

1 .  Accepted  and  Rejected  Applicants 

The  largest  survey  conducted  was  that  of  accepted  and  rejected  applicants.  The  content  of 
the  survey  covered  such  areas  as  the  process  that  led  up  to  the  applicant  approaching  Legal 
Aid,  the  applicant's  actual  experience  in  making  his  or  her  application  (including  any 
difficulties  encountered),  and  what  rejected  applicants  did  about  their  legal  problem  after 
their  application  was  refused  by  the  Plan. 

a)  Sample  Selection 

The  universe  was  defined  as  all  individuals  in  Ontario  who  applied  to  the  Ontario  Legal  Aid 
Plan  for  assistance  and  were  subsequently  either  accepted  or  rejected. 

Applicants  who  completed  consent  forms  at  each  of  the  area  offices  provided  the  population 
from  which  the  sample  was  undertaken. 
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The  sample  selection  was  carried  out  in  two  stages. 

Stage  1 

Each  Area  office  was  provided  with  consent  forms  which  were  presented  to  applicants  at 
the  time  an  application  was  being  made.  Applicants  willing  to  be  interviewed  in  a  follow¬ 
up  survey  gave  their  written  consent.  The  signed  consent  form  also  collected  information 
on  the  applicant’s  ethnicity,  language,  and  disability  status  along  with  their  unique 
application  number. 

Individual  consent  form  information  was  subsequendy  updated  to  include  the  disposition  of 
the  application  as  either  accepted  or  rejected  along  with  other  information  from  the  OLAP 
"Client"  file  which  included: 

►  Sex  of  applicant 

>•  Marital  status 

►  Residency  status 

►  Employment  status 

►  Net  income 

►  Native  status 

►  Welfare  status 

►  Language 

>•  Major  Aid  (Criminal/Civil) 

►  Minor  Aid  (type  of  legal  problem) 

►  Birthdate 

The  table  below  shows  the  distribution  of  applicants  who  completed  consent  forms 
indicating  their  willingness  to  be  interviewed: 


Region 

Accepted 

Rejected 

Metro 

Native  184- 

22 

9 

Vis.  Minority  184- 

181 

72 

Others  184- 

413 

191 

Young  Offender 

58 

Northern 

Native  1 84- 

132 

32 

Vis.  Minority  184- 

6 

2 

Others  184- 

633 

142 

Young  Offender 

53 

Eastern 

Native  184- 

65 

19 

Vis.  Minority  184- 

49 

18 

Others  184- 

1,065 

292 

Young  Offender 

91 

Western 

Native  184- 

119 

14 

Vis.  Minority  184- 

95 

28 

Others  184- 

1,455 

380 

Young  Offender 

137 

Abt  Associates  of  Canada 


7 


Stage  2 


From  the  total  listing  of  willing  applicants,  two  independent  samples  of  accepted  and 
rejected  applicants  were  randomly  selected  for  the  telephone  survey. 

In  order  to  support  regional  analysis,  the  listings  were  representatively  sampled  by  region. 
Also,  oversampling  was  required  for  natives,  visible  minorities  and  young  offenders. 

b)  Questionnaire 

The  questionnaire  used  for  the  survey  was  developed  with  many  questions  common  to  both 
accepted  and  rejected  applicants  and  some  pertinent  to  one  or  the  other  applicant  groups. 

Applicants  were  reminded  in  the  introduction  to  the  survey  of  their  recent  agreement  to 
participate  and  were  given  assurance  of  confidentiality.  Mention  was  also  made  that 
participation  in  the  telephone  survey  was  voluntary. 

c)  Interviewing 

All  interviews  were  conducted  from  Canadian  Facts’  central  location  telephone  facilities  in 
Toronto,  Hamilton  and  London. 

The  CF  FACTS  NETWORK  was  used  for  data  collection.  With  this  system  all  aspects  of 
data  collection  including  sample  presentation  and  management  are  conducted  by  the  system. 
A  callback  design  (1  +  3  recalls)  was  employed  to  increase  the  probability  of  including 
people  who  are  often  away  from  home. 

With  the  CF  Facts  system,  the  interviewers  use  a  questionnaire  that  appears  on  a  computer 
terminal  screen,  and  enter  the  data  via  a  keyboard.  The  system  is  programmed  in  such  a 
way  that  all  skip  patterns,  rotations  and  randomizations  are  automatically  handled  by  the 
system.  At  the  same  time,  edits  are  built  into  the  system  so  that  inconsistent  responses  can 
be  queried  or  responses  entered  can  be  checked. 

d)  Response  Rate 

Data  collection  was  conducted  from  December  3,  1989  to  January  30,  1990. 

The  completion  rates  for  the  study  are  presented  in  the  table  below: 

Status  of  Applicant 


Total  Number  Assigned 

Accepted 

1,826 

Rejected 

1,196 

Not  In  Service 

349 

307 

Respondent  Moved 

238 

142 

Total  Excluded  From  Frame 

587 

449 

Total  Potential  Completions 

1,239 

747 

(100%) 

(100%) 
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No  Answer 
Busy 

Appointment  Unfulfilled 
Refusal 

Language  Problem 
Terminated  (Other  Reasons) 
Completed  Interview 


Status  of  Applicant 


Accepted  Rejected 


205 

80 

13 

6 

112 

27 

36 

58 

13 

11 

154 

100 

706 

465 

(56.9%) 

(62.2%) 

e)  Weighting 

The  study  results  are  weighted  by  applicant  status  within  region  and  with  region  by  native, 
visible  minority  and  young  offender  groupings  according  to  the  distribution  of  the 
applicants  who  completed  consent  forms. 

f)  Special  Note 

To  further  boost  the  sub  sample  of  visible  minorities  within  Metro  Toronto  an  additional  19 
interviews  were  completed  after  the  main  study  was  completed.  These  visible  minority 
interviews  were  added  to  the  sample  derived  from  the  main  sample  for  analysis  specific  to 
this  particular  sub-group. 

2  .  The  Private  Bar 

A  key  element  of  this  review  was  the  survey  conducted  among  members  of  the  private  bar. 
The  input  of  the  profession  was  seen  as  critical  for  several  reasons: 

►  The  Law  Society  is  responsible  for  administering  the  Plan. 

>•  The  Law  Foundation  provides  funding  support  for  the  Plan. 

►  Many  individual  lawyers  provide  legal  services  to  clients  on  certificates. 

►  All  lawyers  contribute  to  the  costs  of  Legal  Aid  through  the  annual  fees  of  the  Law 
Society.  Those  who  provide  certificate  services  also  contribute  to  its  costs  through 
a  tariff  reduction. 

The  survey  gathered  data  on  the  experiences  and  views  of  both  lawyers  who  do  legal  aid 
work  and  those  who  do  not  The  survey  content  covered  a  broad  range  of  issues  including: 
an  overall  assessment  of  the  performance  of  the  Plan  in  achieving  its  objectives,  the 
perceived  quality  of  legal  aid  work  and  the  perceived  competence  of  the  lawyers  doing  it, 
their  recent  experience  with  certificate  work,  their  reactions  to  a  number  of  specific  potential 
criticisms  of  the  Plan,  their  awareness  and  use  of  several  of  the  Plan's  quality  improvement 
programs,  and  their  suggestions  as  to  how  the  Plan  might  expand  or  improve  its  services. 
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a)  Sample  Selection 

The  universe  was  defined  as  all  lawyers  in  private  practice  in  Ontario. 

The  sample  source  was  the  most  up-to-date  listing  of  the  LSUC  member  file.  All  lawyers 
with  the  following  status  were  included: 

>  Sole  practitioner, 

►  Partner  in  law  fum; 


>•  Employee  or  associate  in  law  firm. 

For  each  listed  lawyer,  the  following  information  was  provided: 


►  Status  (sole  practitioner,  partner,  employee); 

>  County  or  district  of  practice; 

►  Sex; 

>  Date  of  call  to  Bar, 


>  Major  fields  of  law  practised; 

>  Mailing  address; 

>  Telephone  number. 

The  LSUC  listing  of  private  practice  lawyers  was  cross-checked  against  the  OLAP  file  in 
order  to  determine  whether  or  not  each  listed  lawyer  had  recently  (in  the  past  year)  billed 
OLAP  for  certificate  or  duty  counsel  work.  This  information  was  added  to  the  LSUC 
information  provided  for  each  member. 

In  order  to  support  regional  analyses,  the  sample  was  disproportionately  allocated  by 
region.  Regions  were  defined  by  county  as  follows: 

NORTHERN  REGION  WESTERN  REGION 


Thunder  Bay 

Nipissing 

Sudbury 

Algoma 

Timiskaming 

Rainy  River 

Kenora 

Cochrane 


Essex 

Kent 

Lambton 

Middlesex 

Oxford 

Niagara 

Brant 

Hamilton-Wentworth 
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EASTERN  REGION 


WESTERN  REGION  (cont'd) 


Prescott,  Russell 
Leeds,  Grenville 
Lanark 

Lennox,  Addington 

Northumberland 

Victoria,  Haliburton 

Stormont,  Dundas,  Glengarry 

Ottawa 

Renfrew 

Frontenac 

Hasting  and  Prince  Edward  County 

Peterborough 

Durham 

METRO  TORONTO 


Elgin 

Haldimand,  Norfolk 

Perth 

Huron 

Waterloo 

Halton 

Peel 

York 

Wellington 

Grey 

Simcoe 

Bruce 

Muskoka 

Parry  Sound 


Within  each  region,  the  sample  was  disproportionately  allocated  between  lawyers  who  had 
recendy  billed  OLAP  for  certificate  work  and  those  who  had  not. 

The  table  below  shows  in  the  first  column,  the  population  distribution  of  lawyers  in  private 
practice  in  Ontario.  The  second  column  shows  the  mail-out  sample  distribution. 


POPULATION 

MAIL-OUT 

SAMPLE 

NORTHERN  REGION 

586 

300 

Billed  OLAP  In  Past  Year 

YES 

366 

200 

NO 

220 

100 

EASTERN  REGION 

2,032 

300 

Billed  OLAP  In  Past  Year 

YES 

879 

200 

NO 

1,153 

100 

WESTERN  REGION 

4,146 

400 

Billed  OLAP  In  Past  Year 

YES 

1,725 

200 

NO 

2,421 

200 

METRO  TORONTO 

7,381 

700 

Billed  OLAP  In  Past  Year 

YES 

1,312 

200 

NO 

6,069 

500 

b)  The  Questionnaire 

A  self-complete  questionnaire  was  developed.  The  cover  page  of  the  questionnaire 
identified  the  Ontario  Ministry  of  the  Attorney  General  and  the  federal  Department  of 
Justice  as  the  sponsor  of  the  study. 


Abt  Associates  of  Canada 


11 


A  covering  letter  from  the  Treasurer  of  the  Law  Society  of  Upper  Canada  accompanied  the 
questionnaire.  The  letter  explained  the  importance  of  the  study  and  urged  the  lawyer  to  co¬ 
operate  by  completing  the  questionnaire. 

c)  Interviewing 

The  study  was  conducted  by  mail.  The  first  mailing  of  the  questionnaire  and 
accompanying  letter  was  the  week  of  November  15,  1989.  A  second  complete  mailing  of 
survey  materials  was  sent  to  all  non-respondenders  at  3  weeks  after  the  initial  mailing. 

A  final  reminder  was  made  by  telephone  to  all  non-respondents  to  the  second  mailing. 

d)  Response  Rate 

The  response  rate  based  on  the  initial  mail-out  was  as  follows: 


MAIL-OUT 

RETURN 

RESPONSE 

SAMPLE 

SAMPLE 

RATE 

NORTHERN  REGION 

300 

170 

56.6% 

Billed  OLAP  In  Past  Year 

YES 

200 

139 

69.5% 

NO 

100 

30 

30.0% 

EASTERN  REGION 

300 

156 

52.0% 

Billed  OLAP  In  Past  Year 

YES 

200 

120 

60.0% 

NO 

100 

36 

36.0% 

WESTERN  REGION 

400 

195 

48.7% 

Billed  OLAP  In  Past  Year 

YES 

200 

124 

62.0% 

NO 

200 

71 

35.5% 

METRO  TORONTO 

700 

255 

36.4% 

Billed  OLAP  In  Past  Year 

YES 

200 

106 

53.0% 

NO 

500 

149 

29.8% 

TOTAL 

1,700 

786 

46.2% 

e)  Weighting 


The  study  results  are  weighted  by  region  and  OLAP  billing  status  within  region  according 
to  the  known  distribution  of  all  lawyers  in  private  practice  as  shown  in  the  merged  LSUC 
member  file  and  OLAP  file. 

3.  Eligible  Non-Applicants 

An  issue  of  interest  to  this  review  was  that  of  the  extent  of  potential  but  unexpressed 
demand  for  legal  aid  services.  Put  simply,  there  was  a  desire  to  know  the  number  of 
people  who  would  have  been  eligible  for  legal  aid  (had  they  applied)  but  did  not  apply. 
Related  to  this  question  was  that  of  why  these  people  do  not  apply.  Was  it  due  to  their  lack 
of  knowledge  that  they  would  be  eligible,  a  previous  bad  experience  with  lawyers  or  the 
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Plan,  reluctance  to  apply  for  a  social  assistance-type  of  service,  or  some  other  reason 
altogether? 

Following  some  initial  consideration  of  surveying  eligible  non-applicants  among  criminal 
accused  in  Metro  Toronto,  it  was  decided  to  limit  this  aspect  of  the  review  to  respondents  in 
recent  divorce  cases  across  Ontario. 

Our  background  work  established  that  the  only  means  of  sampling  parties  in  divorce  cases 
in  Ontario  was  to  obtain  names  and  addresses  (if  available)  from  individual  Supreme  Court 
of  Ontario  (now  called  the  Ontario  Court  -  General  Division)  offices,  of  which  there  are  49. 
Unfortunately,  there  exists  no  central  registry  of  divorces  which  would  assist  a  survey  of 
the  type  proposed.  The  national  registry  maintained  by  the  Department  of  Justice  contains 
only  the  names  of  divorced  persons,  and  not  their  addresses  or  telephone  numbers. 

Each  Supreme  Court  of  Ontario  registry  office  maintains  files  of  finalized  divorces.  These 
files  are  open  to  the  public  on  request.  One  problem  with  these  files  for  the  present 
purpose  was  that  they  often  contained  incomplete  information  on  the  addresses  of  the 
parties  involved.  Specifically,  where  the  petitioner  has  engaged  a  lawyer,  the  lawyer’s 
address  was  in  the  file,  and  not  the  petitioner's.  Home  addresses  were  generally  available 
for  respondents.  In  our  search  for  a  solution  to  this  problem,  we  contacted  the  researcher 
who  worked  on  the  Ottawa  baseline  study  conducted  as  part  of  the  federal  evaluation  of  the 
Divorce  Act.  She  indicated  that  addresses  are,  in  fact,  not  in  the  files  for  many  of  the 
persons  involved.  Further,  she  reported  that  lawyers  were  often  unwilling  to  provide  this 
information  to  her.  She  did  say,  however,  that  most  respondents  (for  whom  addresses  are 
generally  available  in  the  file)  know  the  whereabouts  of  their  ex-spouses,  and  were  often,  if 
not  always  willing  and  able  to  provide  this  information  to  her  once  they  understood  the 
reason  for  her  request 

A  final  piece  of  advice  provided  to  us  by  this  researcher  was  that  the  population  to  be 
surveyed  is  very  mobile  meaning  that  many  addresses  on  the  files  will  not  be  current.  As 
well,  some  divorced  women  revert  to  their  maiden  names,  or  remarry  (taking  their  new 
husband's  name)  which  adds  further  to  the  difficulty  of  locating  them  for  an  interview. 

The  survey  content  focussed  on  the  application  process  (for  applicants)  and  on  the  reasons 
for  not  applying  and  what  they  did  instead  of  using  legal  aid  (among  non-applicants).  An 
important  element  of  the  survey  was  an  abbreviated  financial  eligibility  test  needed  to 
establish  whether  or  not  non-applicants  could  be  considered  eligible. 

a)  Sample  Selection 

The  universe  was  defined  as  all  individuals  in  Ontario  who  have  recently  been  involved  in  a 
divorce  proceeding. 

The  Supreme  Court  of  Ontario  files  of  finalized  divorces  provided  the  population  from 
which  the  sample  selection  was  undertaken. 

The  sample  selection  was  carried  out  in  two  stages: 
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Stage  1: 


The  first  stage  sampling  involved  selecting  a  random  sample  of  Ontario  Supreme  Court 
Registry  offices.  The  total  listing  of  Supreme  Court  offices  was  stratified  by  size  (number 
of  annual  divorce  petitions)  within  region.  A  total  of  25  offices  were  randomly  selected. 
At  each  selected  office  a  total  of  100  divorce  petition  files  were  selected.  Information 
extracted  from  the  file  included  the  following: 

►  Respondent  name  and  address.  If  a  telephone  number  was  available  this  was  also 
listed. 

►  Petiuoner  home,  and  address  informadon.  If  the  Petidoner  used  the  services  of  a 
lawyer,  the  address  of  the  lawyer  is  given.  These  cases  were  not  listed  as  previous 
experience  has  shown  that  lawyers  are  generally  unwilling  to  provide  information 
about  a  client. 

The  table  below  shows  the  distribution  of  the  selected  sample  by  region. 


Region 

Respondent 

Petitioner 

Total 

Northern 

372 

42 

414 

Eastern 

896 

99 

995 

Western 

1924 

584 

2508 

Metro  Toronto 

1098 

245 

1343 

Total 

4290 

970 

5260 

Stage  2: 

From  the  total  sample  of  5260  names  extracted  from  the  divorce  petition  files  a  sub-sample 
of  2650  was  randomly  selected  for  the  mail-out  survey. 

b)  The  Questionnaire 

A  self-complete  questionnaire  was  developed.  The  cover  page  of  the  questionnaire 
identified  the  Ontario  Ministry  of  the  Attorney  General  and  the  Federal  Department  of 
Justice  as  the  sponsors  of  the  study. 

A  covering  letter  from  the  Department  of  Justice  accompanied  the  questionnaire.  The  letter 
explained  the  purpose  of  the  study  and  asked  for  the  cooperation  of  the  recipient  by 
completing  the  questionnaire.  It  also  provided  a  toll-free  ('800')  number  for  enquiries 
about  the  survey. 

c)  Interviewing 

The  study  was  conducted  by  mail.  The  first  mailing  of  the  questionnaire  and 
accompanying  letter  was  February  27,  1990.  A  second  complete  mailing  of  survey 
materials  was  sent  to  all  non-responders  on  March  19,  1990. 
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d)  Response  Rate 


The  response  rate  based  on  the  initial  mail-out  was  as  follows: 


> 

Total  Mail -Out 

2,650 

► 

Total  Non-Deliverable 

690 

► 

Total  Potential 

1,960 

100% 

>- 

Total  Returns 

357 

18.7% 

e)  Weighting 

The  study  results  were  weighted  by  region  according  to  the  distribution  of  the  population  of 
recently  divorced  persons  compiled  from  the  Stage  I  extraction  from  the  sample  of  finalized 
divorce  files. 

4 .  Area  Directors  % 

A  survey  of  the  Plan's  Area  Directors  was  conducted  in  order  to  obtain  information  on  the 
delivery  of  the  Plan’s  services  in  each  of  its  47  administrative  areas.  Also  covered  by  the 
survey  instrument  were  such  issues  as  the  role  played  by  the  Area  Director  and  the  Area 
Committees,  the  performance  of  each  area's  panels  of  lawyers,  the  working  relationship 
between  each  Area  Office  and  Provincial  Office  and  suggested  ways  to  broaden  the  Plan's 
coverage  and  improve  its  services. 

>  Sample  Selection.  All  of  the  Plan's  Area  Directors  were  included  in  the  survey 
population. 

>■  Questionnaire.  A  self-completed  questionnaire  was  developed  and  pre-tested  with 
several  Area  Directors. 

>  Interviewing.  This  survey  was  conducted  by  mail.  The  survey  instrument  was 
accompanied  by  a  letter  from  the  Provincial  Director  requesting  the  cooperation  of 
the  Area  Directors  in  completing  and  returning  the  instrument  to  the  review  team. 

>  Response  Rate.  Completed  questionnaires  were  received  from  all  but  one  of  the 
Plan's  areas,  for  a  response  rate  of  98%  (46  out  of  a  possible  47). 

5  .  Financial  Assessment  Officers 

A  survey  of  persons  responsible  for  the  financial  assessment  of  legal  aid  applicants  was 
conducted  in  order  to  better  understand  how  this  process  is  performed  and  administered. 
Assessment  officers  may  be  Plan  employees  working  in  an  area  office,  MCSS  staff 
working  in  an  area  office  or  MCSS  staff  working  in  an  MCSS  office.  For  the  purposes  of 
this  review,  it  was  important  to  be  able  to  compare  the  survey  responses  of  these  three 
groups  of  assessment  officers.  The  content  of  the  survey  instrument  covered  such  issues 
as  level  of  experience,  working  conditions,  training,  supervision,  and  suggestions  for 
improvement  of  the  services  provided. 
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Sample  Selection.  All  45  MCSS  employees  and  36  Plan  stall  working  as  legal  aid 
assessment  officers  were  included  in  the  survey  population. 


► 


►  Questionnaire.  A  self-completed  questionnaire  was  developed  and  pre-tested  with 
several  assessment  officers. 

►  Interviewing.  The  survey  was  conducted  by  mail.  The  mailout  to  MCSS  staff  was 
accompanied  by  a  cover  letter  from  a  senior  MCSS  official.  Completed 
questionnaires  were  mailed  directly  to  the  review  team. 

►  Response  Rate.  Completed  questionnaires  were  received  from  40  of  the  MCSS 
employees  (for  a  response  rate  of  89%)  and  from  21  of  the  Plan  employees  (for  a 
response  rate  of  58%).  The  overall  response  rate  for  this  survey  was  67%. 

6.  Independent  Community  Legal  Clinics 

The  Plan's  clinics  were  deemed  to  be  of  concern  to  this  review  only  insofar  as  they  act  as  a 
source  of  referrals  for  certificate  work.  For  the  purposes  of  this  review,  the  clinics  can  be 
divided  into  two  classes:  those  that  serve  a  general  client  population,  and  those  that  focus 
their  efforts  on  the  needs  of  specific  ('special  needs')  groups,  such  as  ethnic  minorities  or 
the  disabled.  It  is  the  'general'  clinics  that  are  discussed  in  this  section.  Clinics  serving 
special  needs  populations  are  discussed  in  the  next  section  of  this  chapter. 

As  indicated  above,  the  principal  interest  in  the  clinics  in  this  review  concerned  their  role  as 
sources  of  referrals  for  certificate  work.  Consequently,  the  content  of  the  survey  of  the 
'general'  clinics  concentrated  on  the  accessibility  of  certificate  services  and  the  role  played 
by  the  clinics  in  directing  potential  applicants  to  the  Plan's  area  offices. 

>►  Sample  Selection.  All  52  of  the  Plan's  clinics  that  were  not  targetting  their  services 
on  special  needs  groups  were  included  in  the  survey  population. 

►  Questionnaire.  A  self-completed  questionnaire  was  developed.  It  was  provided  in 
draft  form  to  the  Clinic  Funding  Manager  and  her  staff  for  review  and  comment 

►  Interviewing.  The  survey  was  conducted  by  mail. 

►  Response  Rate.  Completed  questionnaires  were  received  from  31  of  the  clinics 
surveyed,  for  a  response  rate  of  60%. 

7.  Agencies  Working  on  Behalf  of  Special  Needs  Groups 

Agencies  working  on  behalf  of  segments  of  the  Ontario  population  that  were  targeted  for 
special  attention  in  this  review;  namely,  assaulted  women;  aboriginal  people;  ethnic,  racial 
and  linguistic  minorities;  inmates;  young  offenders;  and  persons  with  disabilities  were 
contacted  and  questioned  about  the  issues  of  accessibility,  eligibility,  and  quality  of  service 
provided  to  legal  aid  clients. 

Two  methods  of  data  collection  were  employed: 

►  Face-to-Face  Interviews.  We  compiled  a  list  of  potential  respondents  under  each  of 
the  categories  and  vetted  it  with  the  steering  committee  for  this  review.  This  list 
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went  through  several  iterations.  Many  organizations  that  appeared  on  the  original 
list  were  unable  to  provide  information  on  client  needs  with  respect  to  legal  aid.  In 
some  cases,  the  organizations  provided  referrals.  These  referrals  were  used  to 
expand  the  list. 

We  contacted  60  organizations  to  set  up  a  meeting  to  discuss  the  extent  to  which  the 
Plan's  certificate  system  is  accessible  and  responsive  to  the  needs  of  their  clients. 
The  response  was  as  follows: 

25  organizations  refused  or  failed  after  numerous  callbacks  to  respond.  In 
the  majority  of  cases,  these  organizations  indicated  that  they  had  no  direct 
knowledge  pertinent  to  the  subject  at  hand. 

37  organizations  agreed  to  meet  with  us.  All  but  seven  of  the  interviews 
were  conducted  in  person.  About  one-third  of  these  meetings  were  held  in 
group  sessions.  This  allowed  up  to  expand  coverage  for  this  segment  of  the 
evaluation  and  it  allowed  us  direct  access  to  individuals  who  were  dealing 
with  clients  on  a  daily  basis. 

7  interviews  were  conducted  by  telephone.  These  interviews  followed  the 
same  general  format  as  the  in-person  interviews. 

The  face-to-face  interviews  were  guided  by  an  interview  protocol,  but  did  not 
follow  a  fixed  format.  Respondents  were  afforded  a  fair  degree  of  latitude  to 
determine  the  course  of  the  discussion.  This  allowed  us  to  explore  the  question  of 
barriers  more  fully.  Issues  of  concern  to  the  respondents  evolved  from  the 
discussion. 

The  information  was  summarized  using  a  spreadsheet  format  that  allowed  us  to 
categorize  responses  according  to  the  general  headings  set  out  in  the  interview 
protocol.  Interviews  were  sorted  according  to  the  major  client  group  served.  The 
information  collected  on  each  of  the  client  groups  was  reviewed,  main  themes  were 
identified. 

►  Survey  of  Organizations.  To  expand  coverage,  we  mailed  a  self-completed 
questionnaire  to  a  further  174  organizations  throughout  the  province.  The 
questionnaire  was  directed  to  the  executive  director  of  the  respective  organization. 
Where  appropriate,  the  organizations  were  encouraged  to  forward  the  questionnaire 
to  members  of  their  staff  directly  involved  in  service  delivery.  Time  and  resources 
permitted  one  mailing. 

As  a  result  of  our  earlier  contacts,  three  major  groups  were  surveyed:  assaulted 
women;  ethnic,  racial  and  linguistic  minorities;  and  aboriginal  people.  Our  initial 
contact  with  groups  serving  disabled  persons  indicated  that  a  major  mailing  to  such 
organizations  would  yield  little  information.  Under  the  terms  of  reference,  the 
situation  of  involuntary  psychiatric  patients  was  to  be  reviewed  using  secondary 
sources.  Groups  serving  inmates  were  interviewed  directly. 

In  total,  36%  of  the  organizations  contacted  completed  and  returned  the  survey. 
The  majority  of  the  responses  came  from  organizations  serving  the  needs  of 
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assaulted  women.  The  number  of  responses  were  too  small  to  allow  us  to  identify 
differences  by  region. 

8.  Mentors 

One  element  of  the  Plan’s  efforts  to  improve  the  quality  of  legal  services  provided  on 
certificates  is  the  Mentor  Program.  Under  this  program,  senior  members  of  the  Bar  agree 
to  serve  as  volunteer  'Mentors'  to  ether  lawyers  who  seek  their  assistance.  A  survey  of  the 
Plan's  Mentors  was  conducted  in  order  to  better  understand  how  this  program  worked  in 
practise,  how  effective  it  was  seen  to  be  and  how  it  might  be  improved. 

►  Sample  Selection.  A  sample  of  36  of  the  Plan’s  41  Mentors  were  included  in  the 
survey  population.  Exclusions  reflected  the  fact  that  in  a  few  cases,  more  than  one 
Mentor  was  located  in  an  individual  law  firm.  In  these  cases,  only  one  lawyer  was 
randomly  selected  from  each  firm. 

►  Questionnaire.  A  brief  self-completed  questionnaire  was  developed. 

►  Interviewing.  The  survey  was  conducted  by  mail.  Completed  questionnaires  were 
returned  directly  to  the  review  team. 

►  Response  Rate.  Completed  questionnaires  were  received  from  16  of  the  Mentors 
surveyed,  for  a  response  rate  of  44%. 

9.  Staff  Duty  Counsel 

The  Plan  provides  duty  counsel  services  using  salaried  staff  lawyers  in  York  County 
(only).  A  survey  of  these  lawyers  was  conducted  in  order  to  obtain  their  views  on  a 
number  of  issues.  Included  here  were  the  accessibility  of  the  Plan's  certificate  services, 
their  perceptions  as  to  what  rejected  applicants  do  to  obtain  legal  services,  perceived  limits 
to  duty  counsel's  effectiveness  as  a  source  of  referrals  to  certificate  work  and  suggestions 
for  increasing  the  Plan’s  coverage  and  improving  its  services. 

►  Sample  Selection.  All  18  salaried  duty  counsel  were  included  in  the  survey 
population. 

►  Questionnaire.  A  brief  self-completed  questionnaire  was  developed. 

►  Interviewing.  The  survey  was  distributed  by  the  Director  of  the  Duty  Counsel 
Program.  Completed  questionnaires  were  returned  unopened  to  the  the  review 
team. 

►  Response  Rate.  Completed  questionnaire  were  received  from  12  staff  duty 
counsel,  for  a  response  rate  of  67%.  This  rate  was  depressed  somewhat  by 
ongoing  turnover  among  the  respondent  population  at  the  time  of  the  survey. 
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E. 


COST  ANALYSIS 


Senior  management  staff  were  interviewed  to  determine  what  factors  influence  the  demand 
for  legal  aid  services  and  to  determine  key  financial  ratios  for  evaluating  financial  control 
Some  key  financial  ratios  that  were  identified  include: 

Average  criminal  and  average  cost  per  case: 

The  average  amount  paid  out  for  a  criminal  or  civil  certificate  fees  and 
disbursements. 

Cost  per  case: 

All  cost  (including  certificate  fees  and  disbursements,  duty  counsel  fees  and 
disbursements  legal  advice  and  administrative  expenses)  per  account  submitted  for 
payment — or  part  payment 

Administrative  cost  per  application: 

All  administrative  costs  incurred  by  the  area  offices  and  the  provincial  office  per 
application  for  a  legal  aid  certificate. 

Two  area  offices’  operations  were  reviewed  with  the  view  of  identifying  opportunities  for 
cost  savings  associated  with  a  regional  structure  and  to  better  understand  their  operations. 
The  consultants  met  with  key  members  of  the  Steering  Committee  and  management  at  the 
Ontario  Legal  Aid  Plan  Provincial  Office  to  establish  financial  review  requirements.  The 
members  of  this  informal  working  group  guided  model  development.  The  group  reviewed 
the  cost  analysis,  the  scope  of  the  costs  to  be  included  (see  Exhibit  III- 1 ),  the  design  of  the 
model  and  the  resulting  forecasts.  The  consultants  used  this  process  to  make  sure  the 
model  would  be  a  practical  aid  to  planning  and  budgeting. 

Historical  financial  information  was  reviewed  and  analyzed  from  a  number  of  sources 
including: 

►  Annual  reports  for  the  period  1983  to  1990. 

►  Monthly  reports  identifying  tariff  fees  and  disbursements  based  on  the  year  in 
which  the  certificate  was  originally  issued.  Payments  made  in  any  given  year 
reflect  a  number  of  different  tariff  levels  (years). 

►  Fiscal  reports  tracking  actual  costs  incurred  in  the  fiscal  year  by  type  of  civil  or 
criminal  charge  for  the  period  1986  to  1990. 

►  The  number  of  applications  and  certificates  issued  by  area  office  for  the  years  ended 
March  31,  1988  and  1989. 

►  Administrative  costs  by  area  office  for  the  year  ended  March  31,  1989. 
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EXHIBIT  III-l  Costs  Included  in  Cost  Allocation  Study 

la.  Administrative  costs  (personnel  costs,  occupancy  costs,  materials, 
supplies): 

Area  Offices 
Provincial  Office 

lb.  Non-certificate  service  delivery: 

Student  Legal  Aid  Societies 
Salaried  Duty  Counsel 
Community  Clinics 
Research  facility 

2.  Criminal  tariff  fees  and  disbursements: 

Unlawful  Homicide 
Sexual  Assault 
Robbery 

Theft,  Break  and  Enter 
Drunk  and  Impaired  Driving 
Other  Motor  Vehicle  Offences 
Narcotics 
Assault 

Fraud,  False  Pretenses 
Other 

3.  Civil  tariff  fees  and  disbursements 

Uncontested  Divorce 
Contested  Divorce 

Family  Law  Act/Children’s  Law  Reform  Act  (e.g.  custody  and  access  to 
children,  support,  family  property  division) 

Child  and  Family  Services  Act  (child  protection) 

Other  Domestic  (separation  agreements,  adoption,  judgement  variation 
application) 

Workers'  Compensation 

Property  Actions 

Damage/Negligence 

Immigration 

Other 

4 .  Legal  Advice 

5 .  Duty  Counsel  fees  and  disbursements 

Criminal 

Civil 
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Historical  information  was  incorporated  from  a  number  of  sources  into  the  model: 

Account  Source 

Duty  Counsel  Fees  and  Disbursements  Annual  reports 

Tariff  Fees  and  Disbursements  Annual  case  cost  report 

Administrative  Costs  Actual  general  ledger  account  data 

for  the  period  April  1,  1987  to 
February  28,  1990 

To  approximate  the  actual  annual  administrative  costs  for  1990,  eleven  months  of  actual 
data  was  annualized.  Administrative  cost  informadon  was  provided  electronically  and 
down-loaded  direcdy  into  the  financial  model.  All  other  historical  costs  were  manually 
transcribed  from  the  original  records. 

Base  case  projections  for  1990/91  are  based  on  the  Ontario  Legal  Aid  Plan  1990/91  budget 
prepared  by  the  Deputy  Director  Finance. 


F.  OTHER 

The  conduct  of  this  review  also  included  several  distinct  data  collection  activities  aimed  at 
providing  information  on  one  specific  issue.  The  methodologies  employed  to  gather  these 
narrowly-focussed  data  are  described  in  the  remaining  chapters  of  this  report  (adjacent  to 
the  discussion  of  the  resultant  findings). 
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Ill 


THE  COMPONENT  PROFILE 


This  chapter  presents  a  description  of  the  Ontario  Legal  Aid  Plan.  As  required  by  the  terms 
of  reference  of  this  review,  this  descriptive  material  is  organized  to  conform  to  the  Office  of 
the  Comptroller  General's  definition  of  a  component  profile. 


A.  A  BRIEF  HISTORY  OF  LEGAL  AID  IN  ONTARIO 
1.  Before  1951 

Prior  to  1951,  a  statutory  scheme  of  legal  aid  did  not  exist  in  Ontario.  Most  of  the  legal  aid 
that  was  performed  was  on  an  ad  hoc  basis  by  members  of  the  Bar.  In  a  limited  number  of 
criminal  cases,  financial  assistance  was  provided  by  the  Attorney  General's  Department.  In 
capital  offences,  indigent  accused  were  assisted  by  the  Attorney  General’s  Department 
through  the  payment  of  nominal  daily  fees  to  volunteer  counsel.  Assistance  also  consisted 
of  the  provision  of  transcripts  of  evidence  at  the  preliminary  inquiries  of  such  cases,  as  well 
as  the  payment  of  counsel's  living  and  travelling  expenses. 

Despite  the  lack  of  enabling  provisions  in  the  Rules  of  Practice,  it  was  the  custom  of  the 
Ontario  Court  of  Appeal  to  consider  the  granting  of  leave  to  appeal  in  criminal  cases  on  the 
basis  of  written  requests  from  the  prisoner.  If  the  prisoner  was  granted  leave,  the  Attorney 
General  undertook  the  responsibility  to  perfect  the  appeal.  In  addition,  disbursements  were 
paid  in  appeals  to  the  Ontario  Court  of  Appeal  and  the  Supreme  Court  of  Canada  in  capital 
cases,  although  no  payment  of  counsel  fees  was  provided. 

Nevertheless,  it  was  quite  common  during  this  period  for  indigents  to  be  tried  without  the 
benefit  of  counsel.  In  contrast  to  England,  the  so-called  "dock  brief'  which  would  have 
allowed  for  the  appointment  of  counsel  present  in  court  to  represent  indigents,  did  not  exist 
to  any  extent  in  Ontario.  Similarly,  there  was  no  organized  system  of  legal  aid  in  civil 
matters,  prior  to  1951.  Yet,  there  was  the  possibility  that  a  plaintiff  might  attract  a  lawyer 
to  handle  his/her  case  if  it  involved  the  prospect  of  sizeable  damages. 

The  development  of  legal  services  in  Ontario  proceeded  in  a  manner  similar  to  that  of 
England  In  1945,  the  Rushcliffe  Committee  issued  The  Report  of  the  Committee  on  Legal 
Aid  and  Advice  in  England  and  Wales ,  which  led  to  the  passage  of  the  Legal  Aid  and 
Advice  Act ,  in  1949.  The  British  government  had  accepted  the  proposals  of  the  Rushcliffe 
Committee,  and  had  thus  not  "socialized  the  legal  profession"  but  rather  left  the  control  of 
the  legal  aid  plan  in  the  hands  of  the  Law  Society.  Having  taken  note  of  the  developments 
in  England,  coupled  by  concern  within  the  profession,  the  Law  Society  of  Upper  Canada 
appointed  its  own  committee  under  the  leadership  of  R.M.  Willes  Chitty,  in  1948. 

The  Ontario  committee  recommended  that  a  scheme  similar  to  that  proposed  by  the 
Rushcliffe  Report  be  implemented.  The  primary  responsibility  for  the  organization  of  legal 
aid  was  to  rest  with  the  Law  Society  of  Upper  Canada.  The  committee  had  also  suggested 
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that  once  the  scheme  was  put  into  operation,  a  good  case  could  be  made  to  support  the 
claim  for  assistance  from  the  province  for  financing. 

2.  The  Ontario  Legal  Aid  Plan,  1951 

With  the  passing  of  the  Law  Society  Amendment  Act,  1951,  the  first  statutory  legal  aid 
plan  in  Ontario  was  established.  The  amendment  served  to  enable  the  Benchers  of  the  Law 
Society  to  "establish  a  plan  to  provide  legal  aid  to  persons  in  need  thereof,  to  be  called  The 
Ontario  Legal  Aid  Plan'  and  for  such  purpose  to  make  such  regulations  as  are  deemed 
appropriate." 

The  Ontario  Legal  Aid  Plan  closely  resembled  the  British  plan  in  that  control  was  retained 
by  the  legal  profession.  However,  the  Ontario  plan  differed  from  the  British  plan  in  two 
aspects.  First,  volunteer  lawyers  continued  to  provide  legal  aid,  as  the  profession  remained 
unwilling  to  admit  that  it  could  not  care  for  the  legal  needs  of  the  poor  without  receiving  a 
fee  from  the  government  for  their  services.  Only  disbursements  were  paid  and  the  funds  to 
cover  these  and  other  administrative  expenses  came  from  the  provincial  government. 
Secondly,  the  requirements  for  financial  eligibility  were  much  more  stringent  under  the 
Ontario  plan.  Eligibility  was  restricted  to  the  nearly  destitute  whose  1951  annual  earnings 
or  other  income  was  less  than  $1,700.  Although  periodic  adjustments  were  made  to  the 
financial  requirements,  they  remained  severe. 

The  Ontario  plan  covered  most  civil  cases,  although  specifically  excluding  defamation, 
breach  of  promise  of  marriage,  and  alienation  of  affection.  In  regards  to  criminal  matters, 
only  indictable  offences  punishable  by  imprisonment  were  included  under  the  plan. 
Exclusions  in  this  area  also  included:  criminal  matters  where  the  accused  had  been 
previously  convicted  of  an  offence  punishable  by  imprisonment,  except  where  the  County 
Director  felt  that  special  circumstances  warranted  the  granting  of  a  certificate;  and  appeals, 
except  where  the  Provincial  Director  on  the  report  of  a  County  Director  was  of  the  opinion 
that  there  had  been  a  miscarriage  of  justice. 

The  Ontario  Legal  Aid  Plan,  1951,  was  a  voluntary  plan  which  was  administered  locally  by 
the  county  and  district  law  associations.  Eligibility  was  defined  on  the  basis  of  annual 
income,  number  of  dependents,  and  a  discretionary  "needs"  test.  The  plan  went  into  effect 
throughout  most  of  the  province,  although  relatively  limited  use  was  made  of  the  scheme. 
During  the  late  1950's  it  became  apparent  that  the  administrators  of  the  Plan  were  having 
difficulty  finding  enough  volunteers  to  handle  the  cases.  The  profesion  began  to  reconsider 
its  position  on  the  payment  of  lawyers.  By  1963,  it  had  become  clear  that  the  volunteer 
plan  could  not  meet  the  demand  for  services  and  satisfy  the  existing  needs. 

In  1963,  a  Joint  Committee  of  the  Ontario  Government  and  the  Law  Society  of  Upper 
Canada  was  established  to  report  on  the  existing  plan  and  put  forth  recommendations.  The 
committee  was  chaired  by  the  Deputy  Attorney  General  and  was  composed  of  senior  and 
respected  members  of  the  profession.  No  legal  aid  recipients  or  non-lawyers  were  on  the 
committee. 

The  Report  of  the  Joint  Committee  on  Legal  Aid  was  tabled  in  the  Ontario  Legislature  in 
April,  1965.  The  Report  recommended  the  adoption  of  the  British  judicare  model, 
including  a  comprehensive  tariff  schedule  to  be  administered  by  the  Law  Society  and 
funded  by  the  provincial  government 
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In  October,  1965  the  Attorney  General  requested  the  Law  Society  to  appoint  a  committee  to 
draft  legislation  and  to  implement  the  Report.  The  result  was  the  Legal  Aid  Act  1967 , 
which  was  passed  by  the  legislature  on  June  28,  1966. 

3.  The  Ontario  Legal  Aid  Plan,  1967 

With  the  1967  Ontario  legislation,  there  was  an  abandonment  of  much  of  the  previous 
charity  keynote  of  the  earlier  scheme.  Legal  aid  was  no  longer  to  be  a  private  contribution, 
but  rather  was  to  be  part  of  the  administration  of  justice  and  a  right  for  those  unable  to 
afford  legal  assistance.  The  legislation  recognized  that  lawyers  handling  legal  aid  cases 
were  entitled  to  at  least  partial  remuneration  for  their  professional  services.  Lawyers  who 
participated  in  the  scheme  received  payment  on  the  basis  of  75  per  cent  of  the  legal  aid 
tariff.  The  system  of  legal  aid  in  Ontario  had  been  transformed  from  a  voluntary  basis  to 
government  funded  service,  administered  by  the  Law  Society.  The  Legal  Aid  Act  had 
acknowledged  that  low  income  persons  were  the  responsibility  of  government  and  not  only 
the  legal  profession. 

Pursuant  to  the  Act,  the  Plan  is  to  provide  the  services  of  the  private  bar  at  no  charge,  or  on 
a  limited  contribution  basis  to  individual  applicants  who  qualify  by  virtue  of  the  type  of 
service  required  and  their  financial  circumstances. 

4.  The  Post- 1967  Period 

Upon  its  implementation  the  Plan  was  met  with  substantial  support  and  enthusiasm. 
Approximately  one-half  of  the  lawyers  in  Ontario  were  registered  on  the  different  panels 
soon  after  its  introduction. 

During  the  1 970's  the  Ontario  legal  aid  system  experienced  considerable  change.  One  of 
the  most  significant  changes  was  the  development  of  community  legal  aid  clinics.  Concern 
had  arisen  as  to  the  costs  of  delivering  legal  aid  services  as  well  as  pressures  for  change  in 
the  judicare  scheme  implemented  by  the  1967  Act 

The  first  community  clinic  in  Ontario  was  established  in  1971.  Parkdale  Community  Legal 
Services  opened  as  a  pilot  project  funded  by  grants  from  the  federal  department  of  Health 
and  Welfare,  the  Council  for  Legal  Education  for  Professional  Responsibility,  and  York 
University. 

Community  clinics  were  seen  as  a  means  of  filling  the  gaps  that  existed  in  the  judicare 
scheme  and  stimulated  reports  by  the  National  Council  of  Welfare,  in  1971  —  The  Legal 
Services  Controversy  and  a  response  by  the  Law  Society  of  Upper  Canada,  in  1972  — 
Community  Legal  Service  Report . 

5 .  Report  of  the  Task  Force  on  Legal  Aid  —  1974 

The  Ontario  government  responded  to  the  rising  cost  of  legal  aid  and  the  pressures  for 
change  by  creating  the  Task  Force  on  Legal  Aid,  in  December,  1973.  The  Task  Force  was 
chaired  by  the  Honourable  Mr.  Justice  John  Osier,  and  consisted  of  six  other  members. 
The  Osier  Committee  was  the  first  review  of  legal  services  in  Ontario  which  included  non- 
lawyers.  The  committee  was  asked  to  review  the  Plan  and  determine  its  direction  and 
development 
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Although  the  Osier  Report  complimented  the  Law  Society  for  its  administration  of  the  Legal 
Aid  Plan,  it  was  not  without  criticism.  The  committee  identified  a  number  of  areas  where 
changes  could  be  made.  Principal  among  these  was  the  recommendation  that  control  and 
administration  of  the  Plan  be  transferred  from  the  Law  Society  to  a  statutory  non-profit 
corporation  with  members  appointed  by  the  Law  Society  and  the  government. 

Another  concern  of  the  Osier  Committee  was  that  the  Plan  perpetuated  a  concept  of  charity 
in  that  the  legal  profession  was  required  to  assist  the  poor  by  contributing  25  per  cent  of  the 
legal  aid  tariff,  as  opposed  to  accepting  the  premise  that  all  citizens  should  have  access  to 
the  legal  system.  The  Osier  Committee  recommended  that  the  25  per  cent  contribution  be 
abolished,  and  that  the  tariff  be  reduced  by  10  per  cent  to  account  for  the  fact  that  there  are 
no  bad  debts.  This  recommendation  was  not  initially  followed. 

The  Osier  Committee  recognized  that  legal  clinics  were  an  important  aspect  of  legal  services 
and  encouraged  their  funding.  The  Committee  commented  on  a  range  of  other  issues  as 
well,  many  of  which  are  still  being  discussed.  These  included:  the  simplification  of  the 
criteria  and  procedures  used  to  determine  eligibility;  extension  of  matters  covered  by  the 
Plan,  particularly  to  include  more  criminal  offences,  where  an  applicant  has  a  history  of 
prior  convictions;  expansion  of  coverage  to  include  group  proceedings  and  class  actions; 
increase  in  public  education  and  advertising  regarding  legal  aid;  and,  the  extension  of  the 
provision  of  legally-aided  service  to  persons  in  remote  areas  and  native  peoples. 

6.  Commission  on  Clinical  Funding  —  1978 

The  Grange  Commission,  headed  by  the  Honourable  Samuel  Grange,  reviewed  the 
structure  for  funding  community  clinics.  The  recommendations  of  the  Committee  were 
substantially  incorporated  into  a  new  Regulation  on  clinical  funding  proclaimed  in  force  on 
June  23,  1979,  and  which  is  substantially  found  in  Part  Eli  of  Regulations  made  pursuant 
to  the  Legal  Aid  Act.  The  Clinical  Funding  Committee  was  expanded  to  5  members,  3 
appointed  by  the  Law  Society  and  2  by  the  Attorney  General,  with  at  least  one  from  each 
having  clinical  experience. 

The  Grange  Committee  found  that  the  clinics  had  brought  the  law  to  citizens  in  Ontario  who 
otherwise  would  not  have  had  the  benefit  of  legal  services.  The  relationship  between 
clinics  and  the  private  Bar  was  seen  as  one  of  cooperation  and  not  competition.  The 
Committee  encouraged  the  growth  of  clinics,  stating  that  clinics  are  designed  and  their  legal 
and  paralegal  workers  are  qualified  to  take  on  problems  that  are,  generally  speaking, 
peripheral  to  the  practice  of  the  private  Bar.  The  Osier  and  Grange  inquiries  affirmed  the 
mixed  delivery  system  of  legal  aid  services  in  Ontario. 

7  .  Tariffs:  A  Continuing  Concern 

There  is  a  view  within  the  profession  that,  generally,  lawyers  will  accept  a  share  of  legal 
aid  work  as  an  honourable  part  of  their  professional  duty.  This  was  referred  to  in  the  1965 
Report  of  the  Joint  Committee  on  Legal  Aid  and  was  part  of  the  justification  for  low  tariffs 
at  that  time.  Over  the  next  decade  and  a  half,  the  perception  grew  that  the  tariff  had,  in  real 
terms,  declined.  In  1983,  the  Law  Society’s  Subcommittee  to  Review  the  Legal  Aid  Tariff 
reported  that: 
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►  The  majority  of  lawyers  providing  legal  aid  earned  under  $25,000  per  year. 

►  While  the  salaries  of  first  class  constables  on  the  Ottawa  Police  Force  had  increased 
594%  between  1966  and  1983,  the  hourly  rate  of  lawyers  performing  certificate 
work  had  increased  only  84%  in  the  same  period. 

In  1985  a  'Fact  Finder'  was  appointed  by  the  Attorney  General  and  the  Law  Society  to 
examine  the  tariff.  Of  particular  concern  was  "the  amount  by  which  the  December  1984 
tariff  has  fallen  behind  the  level  established  in  1967."  The  report  recommended  that  the 
tariffs  be  substantially  increased,  and  that  the  statutory  25%  fee  reduction  be  removed. 
Since  the  submission  of  the  Fact  Finder's  report,  the  tariffs  were  increased,  and  the  25% 
reduction  was  lowered  to  5%.  In  addition,  the  Law  Society  imposed  an  annual  levy  on 
each  member  of  the  profession  to  be  used  to  underwrite  the  Plan’s  administrative  costs. 

An  important  implication  of  the  tariff  level  is  the  extent  to  which  it  discourages  experienced 
lawyers  from  doing  certificate  work.  In  its  1986  report,  Access  to  Justice ,  the  Canadian 
Bar  Association  -  Ontario,  reported  that  70%  of  legal  aid  lawyers  had  under  four  years  of 
experience  in  civil  or  criminal  litigation.  The  present  study  examines  this  issue  in  detail. 

8.  Equity  in  Access:  The  CBAO  Report 

In  1986,  another  review  of  OLAP  was  carried  out,  this  time  by  the  Canadian  Bar 
Association  -  Ontario.  The  report  identified  many  of  the  same  barriers  to  access  set  out  in 
the  Osier  report.  Of  particular  concern  were  the  complex  criteria  and  procedures  to 
determine  eligibility,  and  the  lack  of  public  awareness  of  OLAP.  In  addition,  the  CBAO 
was  concerned  with  low  tariffs,  lack  of  legal  aid  for  people  in  remote  areas  and  native 
peoples,  group  and  class  actions  and  the  nature  of  coverage  regarding  criminal  offences. 
Issues  not  addressed  in  the  Osier  Report  were  faster  and  easier  access  to  legal  aid;  fairness, 
equity  and  consistency  in  granting  applications;  the  special  needs  of  involuntary  psychiatric 
patients,  children,  young  persons  and  women;  barriers  to  access  caused  by  language  and 
culture;  as  well  as  the  declining  participation  of  lawyers  in  OLAP  due  to  the  low  tariffs. 

9.  Management  Board  Review  of  the  Ontario  Legal  Aid  Plan  -- 
1987 

In  October  of  1986,  Management  Board  of  Cabinet  approved  a  joint  Ministry  of  the 
Attorney  General/Management  Board  review  of  OLAP.  This  work  was  conducted  as  part 
of  a  comprehensive  review  of  the  effectiveness  and  efficiency  of  all  government  activities. 
The  study  methodology  consisted  primarily  of  interviews  with  Plan  staff,  provincial  and 
federal  officials  and  other  interested  parties.  Also  examined  were  the  expenditure  and 
revenue  aspects  of  the  Plan,  as  well  as  the  results  of  earlier  studies  of  the  Plan.  A  number 
of  ongoing  issues  identified  in  this  review,  such  as  access  to  legal  aid  for  special  needs 
groups,  and  the  efficiency  of  current  procedures  for  assessing  financial  eligibility,  were 
incorporated  into  the  terms  of  reference  for  the  present  evaluation. 


B.  OLAP'S  ENABLING  LEGISLATION 

The  statutory  basis  for  the  existence  and  operations  of  the  Ontario  Legal  Aid  Plan  lies  in  the 
Legal  Aid  Act  (R.S.O.  1980,  c.  234)  and  accompanying  regulation.  Proclaimed  in  its 
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original  form  in  1966,  the  Act  and  Regulation  have  remained  largely  intact  except  for 
several  amendments  made  in  1986.  With  the  exception  of  several  changes  to  the  Plan's 
funding  base  (discussed  below),  these  amendments  to  the  Act  have  been  relatively  minor. 
The  remainder  of  this  section  describes  the  key  elements  of  the  Act  and  Regulation 
currently  in  force. 

►  Administrative  authority  to  operate  the  Plan  rests  with  the  Law  Society  (Act, 
Sec.  2).  Ongoing  responsibility  for  performing  the  Law  Society's  oversight 
function  rests  with  the  Legal  Aid  Committee,  a  Standing  Committee  of  the  Law 
Society.  This  committee  is  discussed  in  more  detail  below. 

►  Section  3  of  the  Act  empowers  the  Law  Society,  subject  to  the  approval  of  the 
Attorney  General,  to  appoint  a  Provincial  Director  of  Legal  Aid,  an  Area  Director 
for  each  area,  and  other  staff  as  necessary. 

►  The  duties  of  the  Director  are  defined  in  Section  15  of  the  Regulation  as  being 

the  chief  executive  officer  of  the  Plan 

responsible  to  the  Law  Society  for  the  proper  administration  of  the  Plan, 
and 

the  secretary  of  the  Legal  Aid  Committee 

►  Also  defined  in  Sections  16  and  17  of  the  Regulation  are  the  duties  of  the 
Controller,  and  Legal  Accounts  Officers.  The  responsibilities  of  these  and  other 
Head  Office  staff  of  the  Plan  are  described  later  in  this  chapter. 

>•  The  duties  of  Area  Directors  are  defined  in  Section  21  of  the  Regulation.  Among 
the  key  responsibilities  of  Area  Directors  are: 

administration  of  the  Plan  within  the  area 
acting  as  secretary  of  the  area  committee 

establishing  and  maintaining  legal  aid,  duty  counsel  and  legal  advice  panels 
for  the  area 

calling  meetings  of  the  area  committee  as  required 

►  Section  4  of  the  Act  empowers  the  Law  Society  to  appoint  a  legal  aid  committee  for 
each  area.  Pursuant  to  Section  22  of  the  Regulations,  the  majority  but  not  all 
members  of  Area  Committees  must  be  members  of  the  Law  Society.  Area 
Committees  are  empowered  to  issue  certain  types  of  certificates  (described  below) 
and  to  hear  appeals  of  Area  Directors'  refusals  to  issue  certificates  (also  described 
below). 

►  Section  5  of  the  Act  requires  the  Law  Society  to 

"establish  and  maintain  a  fund  to  be  known  as  the  Legal  Aid  Fund  into 
which  shall  be  paid  all  moneys  appropriated  by  the  Legislature  for  the 
Fund,  all  moneys  payable  by  the  Law  Foundation  of  Ontario,  all  costs 
awarded  to  recipients  of  legal  aid,  and  all  contributions  made  by 
recipients  of  legal  aid  who  are  required  to  pay  any  part  of  its  cost;  and 
keep  such  accounts  and  records  of  the  transactions  of  the  Fund  as  the 
regulations  prescribe." 
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Also  pursuant  to  Section  5  of  the  Act,  the  Law  Society  shall  pay  out  of  the  Fund 


► 


"(a)  its  expenses  attributable  to  the  administration  of  this  Act  and 
the  regulations,  including, 

(i)  the  expenses  of  the  Treasurer  and  benchers  and  the 
expenses  and  allowances  of  members  of  committees, 

(ii)  the  cost  of  office  accommodation,  furniture,  equipment 
and  supplies, 

(iii)  the  salaries  and  expenses  of  the  Director,  area  directors 

and  other  persons  employed  by  the  Law  Society  in  the 
administration  of  this  Act,  and 

(iv)  the  employer's  contributions  to  any  superannuation  or 
pension  plan  that  benefits  the  persons  employed  by  the 
Law  Society  in  the  administration  of  this  Act  or  to 
which  such  persons  may  contribute; 

(b)  the  fees  and  proper  out-of-pocket  disbursements  of  barristers 
and  solicitors  for  legal  aid; 

(c)  any  refund  authorized  by  this  Act  of  any  contribution  to  the 
Fund; 

(d)  the  fees  and  proper  out-of-pocket  disbursements  of  duty 
counsel;  and 

(e)  audit  fees.  R.S.O.  1970,  c.  239,  s.  5(2)." 


Section  91  of  the  Regulation  authorizes  the  Attorney  General  to  apply  to 
Management  Board  to  make  up  a  shortfall  of  funds.  Section  25a  of  the  Act  and 
Section  91a  of  the  Regulation  define  the  procedure  for  establishing  the  amount  of 
the  Law  Society's  contribution  to  the  "assessable  administrative  expenses" 
components  of  the  Fund.  The  Act  (Section  1)  defines  assessable  administrative 
expenses  as: 


"the  total  of  the  expenses  of  the  Law  Society  attributable  to  the 
administration  of  this  Act  and  the  regulations  less, 

(i)  all  expenses  relating  to  community  legal  aid  clinics, 
research  facilities  and  salaried  duty  counsel,  and 

(ii)  all  sums  spent  to  support  student  legal  aid  societies." 

A  detailed  discussion  of  the  Plan’s  funding  is  presented  in  section  C  below. 

>•  Section  9  of  the  Act  requires  the  establishment  of  an  advisory  committee  with 
representation  from  the  judiciary,  the  bar,  the  field  of  public  welfare  and  "such 
other  persons  ...  as  the  Attorney  General  may  appoint."  The  role  of  this  committee 
is  to  report  at  least  once  each  year  to  the  Attorney  General  on  "the  operation  of  the 
legal  aid  plan"  and  on  the  Law  Society’s  annual  report  on  the  plan.  At  present,  this 
committee  is  not  established.  When  the  Act  is  next  amended,  reference  to  the 
Advisory  Committee  may  be  deleted,  since  its  function  is  (arguably)  covered  by  the 
Legal  Aid  Committee.  Whether  the  Legal  Aid  Committee  is  well  suited  to  the  role 
envisioned  for  the  advisory  committee  is  not  clear. 


Abt  Associates  of  Canada 


28 


►  Section  10  of  the  Act  defines  a  requirement  for  the  Law  Society  to  report  annually 
to  the  Attorney  General  on  the  nature  and  amount  of  legal  aid  given  and  on  the 
receipts  and  disbursements  of  the  Fund  during  the  year. 

>•  Sections  1 2  to  1 5  of  the  Act  and  Sections  43  to  49  of  the  Regulations  define  where 
legal  aid  may  and  may  not  be  given,  and  establish  authority  for  certificate  issuance. 

Pursuant  to  Section  12  of  the  Act,  legal  aid  shall  be  given  (to  a  person  otherwise 
entitled)  in  respect  of  any  proceeding: 

in  the  Supreme  Court 
in  a  county  or  district  court 
in  a  surrogate  court 

where  an  applicant  is  charged  with  an  indictable  offense1  or  where  an 
application  is  made  for  a  sentence  of  preventive  detention  under  Part  XXI  of 
the  Criminal  Code 

under  the  Extradition  Act  or  the  Fugitive  Offenders  Act 
in  the  Federal  Court  of  Canada 

Section  13  defines  where  legal  aid  may  be  given  specifically  subject  to  area  director 
discretion  as: 

"(a)  in  any  summary  conviction  proceeding  under  an  Act  of  the 
Parliament  of  Canada; 

(b)  in  any  proceeding  under  the  Provincial  Offences  Act ,  if  upon 
conviction  there  is  a  likelihood  of  imprisonment  or  loss  of 
means  of  earning  a  livelihood; 

(c)  in  any  proceeding, 

(i)  in  a  provincial  court  (family  divison), 

(ii)  in  a  small  claims  court, 

(iii)  before  a  quasi-judicial  or  administrative  board  or  commission 
otherwise  than  in  an  appeal  thereto, 

(iv)  in  bankruptcy  subsequent  to  a  receiving  order  or  an  authorized 
assignment,  or 

(v)  for  contempt  of  court;  or 

(d)  for  drawing  documents,  negotiating  settlements  or  giving  legal 
advice  wherever  the  subject-matter  or  nature  thereof  is 
properly  or  customarily  within  the  scope  of  the  professional 
duties  of  a  barrister  and  solicitor." 

Section  14  defines  where  legal  aid  may  be  given  subject  to  area  committee  approval 
(meaning  that  applications  for  such  assistance  are  heard  ab  initio  by  area 
committees)  as: 

"(a)  in  an  appeal, 

(i)  to  the  Supreme  Court  of  Canada, 

(ii)  to  the  Federal  Court  of  Canada, 

(iii)  to  the  Court  of  Appeal  for  Ontario, 

(iv)  to  the  Divisional  Court, 


'Hybrid  offenses  are  deemed  to  be  Unable  on  summary  conviction  until  election  is  made  to  proceed  on 
indictment. 
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(b) 

(c) 


(v)  to  a  judge  sitting  in  court, 

(vi)  under  Part  XXIV  of  the  Criminal  Code  (Canada)  or  the 
Provincial  Offences  Act, 

(vii)  to  the  Assessment  Review  Court  from  a  municipal 
assessment  of  a  property  that  is  the  residence  of  the 
applicant  and  by  way  of  appeal  from  the  decision  of  the 
Assessment  Review  Court  thereon  to  the  judge  of  a 
county  or  district  court  and  by  way  of  appeal  from  the 
decision  of  such  judge  to  the  Ontario  Municipal  Board, 
or 

(viii)  to  a  quasi-judicial  or  administrative  board  or  commis¬ 
sion;  or 

in  a  proceeding  by  way  of  mandamus,  quo  warranto, 
certiorari,  motion  to  quash,  habeas  corpus,  or  prohibition;  and 
in  any  matter  referred  by  the  area  director  to  the  area 
committee." 


Procedures  for  applications  pursuant  to  Section  14  of  the  Act  are  described  in 
Sections  47  to  49  of  the  Regulation.  Of  note  is  the  requirement  that  applications  be 
accompanied  by  a  written  opinion  from  the  applicant's  solicitor  as  to  the  advisability 
of  the  appeal,  and  a  copy  of  the  decision,  order  or  judgement  of  the  court  or  board 
appealed  from. 

Section  15  of  the  Act  defines  several  matters  for  which  Legal  Aid  is  not  to  be  given. 
These  are: 

"(a)  in  proceedings  wholly  or  partly  in  respect  of  defamation; 

(b)  in  relator  actions; 

(c)  in  proceedings  for  the  recovery  of  a  penalty  where  the 
proceedings  may  be  taken  by  any  person  and  the  penalty  in 
whole  or  in  part  may  be  payable  to  the  person  instituting  the 
proceedings;  or 

(d)  in  proceedings  relating  to  any  election." 

Section  43  of  the  Regulation  defines  further  matters  where  applications  shall  be,  or 
may  be  refused.  Specifically,  subsection  1  refers  to  applications  pursuant  to  other 
than  clause  12(d)  or  (e)  of  the  Act  (where  the  applicant  is  charged  with  an 
indictable  offense,  or  under  the  Extradition  Act  or  Fugitive  Offenders  Act).  In  all 
other  matters,  applicants  shall  be  refused  if 

"(a)  it  appears  that, 

(i)  the  applicant  requires  legal  aid  in  a  matter  in  which  the 
applicant  is  concerned  in  a  representative,  fiduciary  or 
official  capacity  and  it  appears  the  costs  can  be  paid  out 
of  any  property  or  fund  which  is  sufficient  to  pay 
costs, 

(ii)  the  applicant  is  entitled  to  financial  or  other  aid  or  has 
reasonable  expectation  of  such  aid,  exclusing 
assistance  under  Ontario  Regulation  829/82  and  has 
failed  to  satisfy  the  area  director  or  area  committee,  as 
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the  case  may  be,  that  such  aid  is  not  available  to  the 
applicant, 

(iii)  the  legal  aid  applied  for  is  frivolous,  vexatious,  an 
abuse  of  the  process  of  the  court  or  an  abuse  of  the 
facilities  provided  by  the  Act,  or 

(iv)  the  relief  sought,  if  obtained,  is  not  enforceable  in 
law," 

Further,  such  applications  may  be  refused  (subject  to  Area  Director  or  Area 
Committee  discretion)  if 

"(b)  it  appears  that, 

(i)  the  applicant  is  one  of  a  number  of  persons  having  the 
same  interests  under  such  circumstances  that  one  or 
more  may  sue  or  defend  on  the  behalf  of  or  for  the 
benefit  of  all, 

(ii)  the  applicant  has  the  right  to  be  joined  in  one  action  as 
plaintiff  with  one  or  more  other  persons  having  the 
same  right  to  relief  by  reason  of  there  being  a  common 
question  of  law  or  fact  to  be  determined, 

(iii)  the  relief  sought  can  bring  no  benefit  to  the  applicant 
over  and  above  the  benefit  that  would  accrue  to  the 
applicant  as  a  member  of  the  public, 

(iv)  the  application  is  for  legal  aid  for  which  the  applicant 
has  previously  received  a  certificate  with  respect  to  the 
same  action  or  matter, 

(v)  the  relief  sought  is  enforceable  only  in  some  other 
jurisdiction, 

(vi)  the  cause  of  action  may  be  prosecuted  or  defended  only 
in  a  court  of  some  other  jurisdiction, 

(vii)  no  sufficient  reason  for  the  granting  of  the  certificate  is 
shown  at  the  particular  time, 

(viii)  the  applicant  does  not  have  reasonable  grounds  for 
initiating,  defending  or  continuing  the  proceedings, 

(ix)  the  professional  services  sought  are  available  to  the 
applicant  without  legal  aid,  or 

(x)  the  applicant  has  failed  without  reasonable  justification 
in  any  obligation  to  the  Law  Society  with  respect  to 
legal  aid," 

Subsection  2  refers  to  applications  pursuant  to  clauses  12(d)  and  (e)  of  the  Act 
(indictable  offenses,  and  proceedings  under  the  Extradition  Act  or  Fugitive 
Offenders  Act).  In  these  matters,  applications  may  be  refused  if: 

"(a)  the  applicant  is  entitled  to  financial  or  other  aid  or  has 
reasonable  expectation  of  such  aid  and  has  failed  to  satisfy  the 
area  director  or  area  committee,  as  the  case  may  be,  that  such 
aid  is  not  available  to  the  applicant; 

(b)  the  application  is  for  legal  aid  for  which  the  applicant  has 
previously  received  a  certificate  with  respect  to  the  same 
matter, 
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(c)  the  applicant  has  failed  without  reasonable  justification  in  any 
obligation  to  the  Law  Society  with  respect  to  the  legal  aid;  or 

(d)  the  professional  services  sought  are  available  to  the  applicant 
without  legal  aid," 

►  Section  16  of  the  Act  outlines  the  procedures  prescribed  for  legal  aid  applications. 
Among  the  key  subsections  of  Section  16  are: 

definition  of  the  function  of  assessment  officers  as  to: 

"consider  the  income,  disposable  capital,  indebtedness, 
requirements  of  persons  dependent  on  the  applicant,  and  such 
other  circumstances  as  he  considers  to  be  relevant  that  are 
disclosed  in  the  application  or  that  he  ascertains  after 
investigation  and  to  report  to  the  area  director  as  to  whether  the 
applicant  can  pay  no  part,  some  part  or  the  whole  of  the  cost  of 
the  legal  aid  applied  for  and  the  sum,  if  any,  the  applicant  is 
able  to  contribute  towards  the  cost  thereof." 

the  provision  that  a  certificate  may  issue  only  when  the  Area  Director  has 
received  the  report  of  the  assessment  officer,  and  is  satisfied  that  a  certificate 
is  justified 

the  provision  that  "provisional  certificates"  may  be  issued  by  the  Area 
Director  in  exceptional  (urgent)  circumstances. 

the  provision  that  appeals  lie  to  the  area  committee  from  a  refusal  of  the  Area 
Director  to  issue  a  certificate. 

the  provision  that  appeals  lie  to  the  Provincial  Director  from  a  refusal  of  the 
area  committee  (Section  14  matters)  to  issue  a  certificate. 

Sections  39  to  42  of  the  Regulation  define  procedures  for  applications  from,  or  on 
behalf  of  non-residents,  infants,  and  the  mentally  and  physically  infirm. 

Section  77  of  the  Regulation  requires  complete  disclosure  of  an  applicant's  income, 
assets,  expenses  and  liabilities,  as  well  as  those  of  persons  associated  with  the 
applicant  who,  in  the  opinion  of  the  area  director,  can  and  should  contribute  to  the 
cost  of  the  legal  services  for  which  the  application  is  made. 

►  Section  21  of  the  Act  provides  that  there  may  be  established  in  each  area: 

panels  of  barristers  and  solicitors  who  agree  to  give  legal  aid 

panels  of  banisters  and  solicitors  who  agree  to  provide  professional 

services  as  duty  counsel 

panels  of  barristers  and  solicitors  who  agree  to  give  legal  advice 
student  legal  aid  societies 

Only  lawyers  on  the  appropriate  panel  may  be  paid  by  the  Plan  for  such  services 
(Regulation,  Section  26).  The  Law  Society  is  empowered  to  set  standards  of 
professional  practice,  training  and  experience  for  panel  membership  (Regulation, 
Section  27).  Area  Directors  are  empowered  under  Section  30  to  remove  (subject  to 
appeal)  lawyers  from  the  panel  in  specified  circumstances,  e.g.,  where  a  criminal 
charge  has  been  laid  related  to  the  operation  of  the  Plan. 
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Section  67  of  the  Regulation  defines  the  role  of  duty  counsel  as  follows 

"Where  a  person  has  been  taken  into  custody  or  summoned  and 
charged  with  an  offence,  the  person  may  obtain,  before  any 
appearance  to  the  charge,  the  assistance  of  duty  counsel  who  shall, 

(a)  advise  the  person  of  his  or  her  rights  and  take  such 
steps  as  the  circumstances  require  to  protect  those 
rights,  including  representing  the  person  on  an 
application  for  remand  or  adjournment  or  for  bail  or  on 
the  entering  of  a  plea  of  guilty  and  making 
representations  with  respect  to  sentence  where  a  plea  of 
guilty  is  entered;  and 

(b)  perform  such  duties  in  connection  with  criminal 
appeals,  including  the  completion  by  the  appellant  of  a 
notice  to  the  court  that  an  application  has  been  made  for 
legal  aid  in  relation  to  the  appeal  and  a  notice  of 
withdrawal  of  a  prisoner  appeal  where  the  person  is 
represented  by  a  solicitor,  and  including  applications 
for  bail  with  respect  thereto,  as  the  area  director  may 
require." 

Sections  72  to  76  provide  for  the  establishment  and  funding  of  student  legal  aid 
societies  at  Ontario  Law  schools. 

Section  25  of  the  Act  defines  all  communications  between  the  Provincial  Director, 
an  area  director,  area  committee  members  and  assessment  officers,  on  the  one  hand, 
and  an  applicant  for,  or  recipient  of  legal  aid,  on  the  other  hand,  as  privileged  in  the 
same  manner  as  solicitor-client  communications. 


C.  FUNDING  OF  CERTIFICATE  SERVICES 

All  costs  incurred  under  the  Plan  are  covered  by  the  Legal  Aid  Fund  established  pursuant  to 

Section  5  of  the  Act.  The  Fund  is  administered  by  the  Law  Society.  Payments  into  the 

Fund  come  from  several  sources: 

►  The  Law  Foundation  of  Ontario  contributes  75%  of  the  interest  earned  annually  on 
lawyer's  trust  accounts.  In  the  year  ending  March  31,  1990,  this  contribution 
amounted  to  $35,678,640. 

►  The  Law  Society  contributes  to  the  Fund  a  percentage  of  the  Plan's  "assessable 
administrative  expenses"  (defined  as  all  expenses  related  to  the  administration  of  the 
Act  except  those  relating  to  the  community  legal  clinics,  the  Research  Facility, 
salaried  duty  counsel  and  the  student  legal  aid  societies).  The  basis  upon  which  this 
contribution  was  calculated  requires  some  discussion.  Prior  to  the  1986 
amendments  to  the  Act,  the  Law  Society  did  not  make  a  "cash"  contribution  to  the 
Fund.  Instead,  the  fees  paid  to  lawyers  under  the  Legal  Aid  Tariff  were  subject  to  a 
statutory  reduction  of  25%.  Pursuant  to  Section  25a  of  the  Act  and  Section  91a  of 
the  Regulation,  the  Law  Society's  contribution  to  the  Fund  was  calculated  as 
follows: 
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In  fiscal  1986/87,  the  contribution  was  12.5%  of  assessable  administrative 
expenses  ($1,526,625).  Beginning  on  July  1,  1986,  all  members  of  the 
Law  Society  were  subject  to  a  $175  annual  levy  for  the  purpose  of 
underwriting  the  Plan's  administrative  costs.  In  addition,  fees  paid  to 
lawyers  under  the  Tariff  were  now  subject  to  a  statutory  reduction  of  only 
5%. 

In  fiscal  1987/88,  the  contribution  was  25%  of  assessable  administrative 
expenses  ($3,307,560).  The  levy  and  5%  reductions  remained  constant. 

Beginning  in  fiscal  1988/89,  the  contribution  was  50%  of  assessable 
administrative  expenses.  Pursuant  to  Secton  91a  of  the  Regulation,  up  to 
50%  of  this  contribution  may  be  made  via  the  5%  (maximum)  reduction  in 
fees  paid  to  the  profession  by  the  Plan.  The  Regulation  provides  protection 
for  the  Law  Society,  if  the  reduction  in  the  5%  contribution  requires  them  to 
increase  their  cash  contribution  above  50%  in  any  particular  year.  For  fiscal 
1989/90  the  contribution  from  the  Law  Society  to  the  Fund  was  $4.08M. 

One  implication  of  the  arrangements  just  described  is  that  lawyers  who  do  certificate 
work  contribute  financially  in  two  ways  to  the  Plan:  through  the  annual  levy  and 
through  the  5%  fee  reduction.  In  contrast,  lawyers  who  do  not  do  certificate  work 
only  contribute  through  the  annual  levy.  It  could  be  argued  that  such  an 
arrangement  is  more  consistent  with  a  'charity'  model  of  legal  aid  than  of  a  model  in 
which  legal  aid  is  seen  as  a  service  provided  by  right. 

>  The  governments  of  Ontario  and  Canada  contribute  most  of  the  money  placed  in  the 
Fund  each  year.  In  fiscal  1989/90  the  total  amount  of  this  contribution  was 
$125.8M  (or  approximately  70%  of  the  Fund's  receipts  for  the  year).  The  basis  for 
each  government's  contribution  is  discussed  below.  For  the  purpose  of  this  section, 
it  is  important  to  note  that  Section  91  of  the  Regulation  authorizes  the  Attorney 
General  to  apply  to  Management  Board  for  funds  to  top  up  a  deficit  in  the  Fund. 

►  Recoveries  of  certificate  costs  from  all  judgements,  costs  and  settlements  aw  arded 
to  recipients  of  legal  aid.  In  fiscal  1989/90,  this  contribution  amounted  to  $1.94M. 

>•  All  contributions  made  by  recipients  of  legal  aid  who  are  required  to  pay  any  part  of 
the  cost  of  their  certificates.  In  fiscal  1989/90  the  Fund  received  $8.58M  from  this 
source. 

>■  Miscellaneous,  including  interest  earned,  and  income  from  the  sale  of  Research 
Facility  memos. 

Exhibit  III- 1  presents  a  breakdown  of  the  annual  receipts  of  the  Fund  by  several  major 
sources  for  the  ten  year  period  of  fiscal  1979/80  to  fiscal  1989/90.  This  exhibit  shows  that 
the  provincial  and  federal  governments  have  generally  provided  approximately  80%  of  the 
Fund’s  annual  receipts. 
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EXHIBIT  II I- 1  Breakdown  of  Legal  Aid  Fund  Receipts  by  Year  (Fiscal 

_ 1979/80  to  Fiscal  1988/89)  _ 

_ Proportion  of  Fund  Receipts  From _ 

Federal  & 


Provincial 

Governments 

Law 

Foundation 

Client 

Contributions 

Client 

Recoveries 

Law 

Society 

79/80 

.81 

.11 

.05 

.03 

• 

80/81 

.80 

.14 

.04 

.02 

- 

81/82 

.73 

.21 

.04 

.02 

- 

82/83 

.78 

.16 

.04 

.02 

- 

83/84 

.86 

.08 

.04 

.02 

- 

84/85 

.84 

.10 

.04 

.02 

. 

85/86 

.83 

.09 

.06 

.02 

- 

86/87 

.77 

.14 

.05 

.02 

.02 

87/88 

.78 

.12 

.06 

.01 

.03 

88/89 

.74 

.16 

.06 

.01 

.03 

89/90 

.70 

.20 

.05 

.01 

.02 

Source:  OLAP  Annual  Reports. 


The  actual  contributions  ranged  from  a  low  of  70%  to  a  high  of  86%.  The  most  "volatile" 
source  of  funding  over  this  period  was  that  from  the  Law  Foundation.  It  ranged  from  a 
low  of  8%  of  the  fund  to  a  high  of  21%.  This  variation  is  due  to  fluctuations  in  interest 
rates,  and  in  real  estate  sales  activity. 

Cost  Sharing  Agreements.  The  costs  of  legal  aid  in  Ontario  are  shared  by  Ontario  and 
Canada  according  to  the  terms  of  two  separate  agreements:  one  for  criminal  legal  aid, 
which  covers  both  adults  and  young  offenders,  and  the  second  for  civil  legal  aid.  Initially, 
legal  aid  for  young  offenders  was  cost-shared  pursuant  to  a  separate  agreement.  Since 
1987,  however,  it  has  been  amalgamated  with  the  adult  criminal  cost-sharing  agreement. 
Brief  discussions  of  each  of  these  agreements  follow. 

►  Criminal  Legal  Aid.  The  costs  of  criminal  legal  aid  are  shared  by  Ontario  and 
the  federal  Department  of  Justice.  The  First  agreement  came  into  effect  at  the 
beginning  of  1973,  and  was  renewed  in  1976.  In  1979  all  earlier  agreements  were 
consolidated.  The  agreement  signed  in  1984  covering  1982-85  established  a 
number  of  basic  principles  still  in  effect.  Among  the  most  important  of  these  are 
that  legal  aid  shall  be  provided  to  eligible  persons  in  relation  to: 

indictable  offenses,  proceedings  under  the  Juvenile  Delinquents  Act  and 

summary  conviction  offenses  where,  upon  conviction  there  will  be 

imprisonment  or  the  loss  of  means  of  earning  a  livelihood; 

proceedings  pursuant  to  the  Extradition  Act  and  the  Fugitive  Offenders  Act; 

appeals  by  the  Crown  for  matters  covered  by  the  Agreement; 

appeals  by  the  accused  where  the  appeal  has  merit  or  on  the  request  of  the 

court  appealed  to. 

In  addition,  the  Agreement  calls  for  measures  to  be  taken  to  ensure  that  "an  Eligible 
Person  who  has  been  arrested  or  detained  is  given  the  opportunity  to  retain  and 
instruct  counsel  without  delay." 
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The  Agreement  calls  for  the  application  of  flexible  financial  eligibility  assessment 
procedures  aimed  at  establishing  the  extent  to  which  "the  applicant  can  retain 
counsel  at  his  own  expense  without  her  or  his  dependents  suffering  undue  financial 
hardship  such  as  incurring  heavy  indebtedness  or  being  required  to  dispose  of 
modest  necessary  assets."  Recipients  of  legal  aid  are  expected  to  contribute  to  the 
cost  of  services  received  to  the  extent  that  they  are  able  (within  the  meaning  of  the 
principle  above). 

The  Agreement  also  identifies  several  bases  for  denying  an  application.  These  are 
where  the  applicant  is  charged  with  an  offense  for  which  he  was  previously 
convicted,  where  the  applicant  has  previously  received  some  (unspecified)  total 
amount  of  legal  aid,  and  where  the  applicant  is  not  ordinarily  resident  in  Canada 
(with  exceptions). 

The  1984-85  agreement  provided  for  an  improved  cost-sharing  arrangement  for 
adult  criminal  legal  aid  which  was  achieved  through: 

►  the  introduction  of  a  new  cost-sharing  formula  which  retained  some  of  the 
features  of  the  previous  formulas  and  eliminated  some  of  the  criticisms  of 
the  1982-85  formula; 

►  a  guarantee  that  the  federal  contribution  for  adult  criminal  legal  aid  would 
not  be  less  than  it  would  have  been  under  the  1982-85  formula; 

►  the  introduction  of  a  "Floor  and  Ceiling"  federal  contribution  of  45%  and 
55%  for  non-Atlantic  provinces. 

The  Agreement  signed  in  1988  covering  the  period  of  1987  to  1990  incorporated 
the  provision  of  cost  sharing  for  legal  aid  services  provided  to  young  offenders  (see 
below). 

>  Young  Offenders  Legal  Aid.  The  costs  of  legal  aid  services  provided  to 
Young  Offenders  are  cost  shared  with  the  Department  of  Justice.  The  first  young 
offenders  agreement  covered  expenditures  for  fiscal  1984/85  (renewed  for  1985- 
87).  It  called  for  the  provision  of  legal  aid  to  Eligible  Young  Persons  in  relation  to 
both  summary  conviction  and  indictable  offenses,  as  well  as  appeals  by  the  Crown 
and  appeals  by  the  applicant  (where  meritorious  and/or  upon  court  direction).  The 
Agreement  requires  that  young  offenders  and  their  parents  (as  appropriate)  be  needs 
tested.  The  1987-90  agreement  for  the  cost-sharing  of  criminal  legal  aid  for  young 
offenders  was  amalgamated  with  the  adult  criminal  cost-sharing  agreement.. 

The  1984-87  agreements  provided  for  payment  of  50%  of  costs  incurred  up  to  a 
maximum  of  40  cents  per  capita.The  1987-90  agreement  increased  the  40  cent  per 
capita  ceiling  in  annual  increments  up  to  90  cents.  To  date,  Ontario  has  qualified 
for  the  full  50%  contribution  because  its  costs  have  remained  below  the  per  capita 

veiling. 

►  Civil  Legal  Aid.  The  costs  of  civil  legal  aid  have  been  partially  shared  with  the 
Department  of  Health  and  Welfare  under  the  Canada  Assistance  Plan  (CAP)  since 
fiscal  1983/84.  The  cost  sharing  is  only  partial  because  of  differences  between  the 
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Plan  and  CAP  in  their  definitions  of  financial  eligibility.  In  general  terms,  the 
conditions  for  cost-sharing  of  civil  legal  aid  are  that: 

Eligibility  must  be  determined  by  a  needs  test.  This  test  should  be  the  same, 
or  essentially  the  same  as  that  used  to  determine  eligibility  for  social 
assistance. 

The  costs  claimed  must  be  an  assistance  cost,  meaning  an  item  of  special 
need  on  behalf  of  a  qualified  indiv  idual  recipient. 

Under  the  Agreement,  Health  and  Welfare  contributes  50%  of  the  civil  legal  aid 
costs  of  eligible  (under  CAP)  recipients. 

In  order  to  provide  an  understanding  of  the  relative  contributions  of  Canada  and  Ontario 
since  the  first  cost-sharing  agreement  came  into  effect,  Exhibit  III-2  was  prepared.  It 
presents  annual  amounts  and  shares  (percentages)  of  each  government's  contribution  to  the 
Fund  from  fiscal  1 97 8/79  to  1989/90.  Examination  of  this  exhibit  reveals  that  while 
Ontario's  contribution  to  the  Fund  has  risen  in  absolute  terms  from  $20. 3M  to  S68.0M 
over  this  period,  its  relative  contribution  has  dropped  from  75%  to  54%.  In  contrast, 
Canada’s  contribution  has  risen  from  $6.9M  to  $57. 8M,  meaning  that  its  relative 
contribution  has  risen  from  25%  to  46%.  Looked  at  another  way,  between  1982/83  and 
1989/90  Ontario's  contribution  increased  by  98%  while  Canada's  contribution  grew  by 
450%  (due  in  part  to  the  additional  funds  provided  under  CAP  and  YOA). 


EXHIBIT  III-2  Yearly  Amounts  and  Percentages  of  Federal  and  Ontario 


Contributions  to  Legal  Aid  (1978/79  -  1989/90) 


Source 

T  otal 

Ontario 

Amount 

% 

Canada 

Amount 

% 

1978/79 

S20.3M 

75 

$6.9M 

25 

$27. 2M 

1979/80 

S21.9M 

74 

$7.8M 

26 

$29. 7M 

1980/81 

S28.5M 

77 

58.5M 

23 

$37. 0M 

1981/82 

$31. 0M 

77 

S9.5M 

23 

S40.5M 

1982/83 

S34.4M 

77 

$10.5M 

23 

S44.9M 

1983/84* 

S39.0M 

66 

820.5M 

34 

$59. 5M 

1984/85** 

S41.4M 

67 

S20.8M 

33 

$62. 2M 

1985/86 

S35.3M 

60 

$23. 2M 

40 

$58. 5M 

1986/87 

S37.5M 

55 

$30.3M 

45 

$67. 8M 

1987/88 

$50.4M 

57 

$38. 1M 

43 

S88.5M 

1988/89 

$57. 1M 

54 

$48. 5M 

46 

$105. 6M 

1989/90 

$68. 0M 

54 

$57. 8M 

46 

$125. 8M 

*  First  year  of  CAP  contribution  to  civil  legal  ajd. 
*  *  First  year  of  Y O  A  contribution. 


D.  OBJECTIVES  OF  THE  PLAN 

A  formal  statement  of  the  objectives  of  the  Ontario  Legal  Aid  Plan  was  recently  developed 
and  adopted  at  the  1988  Convocation  of  the  Law  Society.  A  copy  of  this  statement  is 
appended  to  this  report  as  Appendix  A. 
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In  the  interests  of  brevity,  the  key  elements  of  this  statement  are  presented  below  as 
follows: 

Fundamental  Principle:  "To  facilitate  equality  of  access  to  justice  through  the 
provision  of  effective  and  efficient  legal  services  in  a  wide  range  of  legal  matters  to  those 
who  are  unable  to  finance  these  services  from  their  own  resources." 

Detailed  Objectives: 

►  To  facilitate  access  to  services  to  all  those  who  are  eligible  by 

making  services  available  in  locations  which  can  be  reached  by  potential 
clients; 

making  services  available  during  reasonable  hours; 
making  potentially  eligible  persons  aware  of  the  services. 

►  To  provide  services  in  a  consistent  manner  throughout  the  Province. 

►  To  conduct  the  eligibility  determination  process  in  a  fair,  flexible  and  expeditious 
manner. 

►  To  provide  services  at  a  standard  commensurate  with  the  quality  of  legal  services 
available  if  the  client  were  able  to  pay  for  the  services  himself  or  herself. 

>•  To  meet  the  standards  set  out  in  the  French  Language  Services  Act. 

►  To  be  aware  of  and  responsive  to  the  needs  of  groups  with  special  needs  or 
interests. 

►  To  administer  the  Plan  and  deliver  services  efficiently. 

►  To  provide  services  which  are  appropriate  to  client  needs  and  which  result  in  the 
best  possible  effect  for  the  client. 

►  To  encourage  the  fullest  possible  participation  of  the  Bar  in  the  Legal  Aid  Plan. 


E.  ORGANIZATIONAL  STRUCTURE 

Pursuant  to  the  Legal  Aid  Act,  the  Law  Society,  acting  through  the  Legal  Aid  Committee,  is 
responsible  for  the  administration  and  operating  policy  of  the  Plan.  Related  to  this 
responsibility  is  the  requirement  that  the  Law  Society  report  annually  to  the  Attorney 
General  on,  among  other  things,  the  nature  and  amount  of  legal  aid  given  during  the  year, 
and  the  receipt  and  disbursements  of  the  Fund  during  the  year  (Act,  Section  10).  As 
indicated  above,  the  Act  also  calls  for  an  advisory  committee  to  oversee  the  activities  of  the 
Plan,  and  the  Law  Society's  report  thereon.  At  present,  this  committee  does  not  exist. 

The  Act  places  primary  responsibility  for  financial  eligibility  assessment  on  the  Ministry  of 
Community  and  Social  Services.  MCSS's  involvement  in  this  aspect  of  the  delivery  of 
certificate  services  acknowledges  MCSS's  expertise  and  experience  in  needs  testing  of 
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eligibility  for  social  services.  As  indicated  above,  the  Act  requires  that  assessment  officers 
be  staff  of  MCSS.  Ministry  head  office  staff  are  also  involved  in  the  development  of  policy 
and  procedures  for  establishing  the  financial  eligibility  of  legal  aid  applicants.  MCSS  is 
also  responsible  for  the  administration  of  cost  sharing  fqr  civil  legal  aid. 

Responsibility  for  the  Plan's  funding  and  legislation  rests  with  the  Ministry  of  the  Attorney 
General.  The  Attorney  General  is  also  responsible  for  the  administration  of  cost  sharing 
for  criminal  legal  aid.  The  remainder  of  this  section  describes  the  structure  of  the  Plan's 
organization. 

►  The  Legal  Aid  Committee.  The  Legal  Aid  Committee  is  a  Standing  Committee 
of  the  Law  Society.  It  functions  as  a  Board  of  Directors  for  the  Plan,  reporting  to 
the  Law  Society  on  the  Plan's  administration  and  operations.  There  are  no  statutory 
requirements  defining  the  composidon  of  this  Committee.  As  of  October  1988,  the 
Committee  was  composed  of  20  members  including  nine  Benchers,  seven  non- 
Bencher  lawyers,  three  lay  members,  and  a  law  student.  Attorney  General  and 
MCSS  staff  participate  as  Observer  members  of  the  Committee. 

As  of  November  1989,  the  size  of  the  Committee  was  reduced  from  25  to  16  voting 
members  in  order  to  increase  its  effectiveness  and  improve  attendance.  The  reduced 
membership  of  the  Committee  is  now  five  Benchers,  five  non-Bencher  lawyers, 
five  lay  members  and  one  law  student 

►  Sub  Committees.  A  number  of  both  standing  and  ad  hoc  sub  committees  of  the 
Legal  Aid  Committee  play  important  roles  in  the  operation  and  development  of  the 
Plan.  In  particular,  the  Steering  Committee  and  the  Management  Committee 
warrant  mention  here.  According  to  its  terms  of  reference,  the  Steering  Committee 
is 

"To  consider  policy  and  planning  matters  and  the  development  of 
public  information  programs  and  to  make  recommendations  to  the 
Legal  Aid  Committee  on  the  delivery  of  Legal  Aid  under  the  Plan, 
including  an  overview  of  the  operation  of  the  local  Area  Offices." 

(1988  Annual  Report) 

The  function  of  the  Management  Committee  is: 

"To  overview  the  general  administrative  procedures  of  the  Plan  and  to 
consider  policy  and  to  function  as  an  Executive  Committee  of  the 
Legal  Aid  Committee." 

(1988  Annual  Report) 

As  of  March  of  1989,  thirteen  subcommittees  were  in  existence,  mandated  to 
examine  a  range  of  issues  including  group  applications,  mediation,  services  to  the 
disabled,  tariffs,  liaison  with  clinics  and  current  coverage  criteria  for  criminal 
certificates. 

►  The  Provincial  Director.  The  Provincial  Director  acts  as  the  chief  executive 
officer  of  the  Plan,  responsible  to  the  Law  Society  for  the  "proper  administration  of 
the  Plan"  (Regulations,  Part  IV,  Section  15).  Since  the  Plan's  inception  in  1967, 
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there  have  been  two  Provincial  Directors.  The  current  Director  took  office  in  1988, 
after  having  previously  served  as  the  Plan’s  Deputy  Director,  Legal. 

>  Head  Office.  The  Plan's  Head  Office  is  located  in  Toronto.  As  of  May  of  1989, 
approximately  133  staff  worked  at  Head  Office  including: 

The  Provincial  Director  (described  above). 

The  Deputy  Director,  Legal,  who  is  responsible  for  reviewing  new 
legislation,  advising  Area  Directors  on  legal  matters,  and  for  policy 
development  and  implementation.  Reporting  to  the  Deputy  Director,  Legal 
are  the  investigators,  Legal  Accounts  and  the  Research  Facility. 

The  Deputy  Director,  Appeals  reviews  appeals  to  the  Provincial  Director 
(from  Area  Committee  decisions),  and  recommends  to  the  Director  accepts 
or  refuses  applications  for  certificates  from  non-residents.  Recently  the 
Deputy  Director,  Appeals  headed  up  the  Plan’s  development  of  its  special 
program  for  refugee  claimants. 

The  Deputy  Director,  Finance  is  the  Plan’s  Chief  Financial  Officer, 
responsible  for  providing  direction  to  Area  Directors  on  financial  and 
administrative  matters.  The  Manager  of  the  Plan’s  MIS  and  the  Plan's 
controller  report  to  the  Deputy  Director,  Finance. 

The  Staff  Solicitor.  The  duties  of  the  Staff  Solicitor  include  providing 
assistance  to  other  departments  on  legal  matters,  working  on  applications 
for  costs  where  a  legal  aid  client  loses  a  civil  suit  and  an  award  is  made 
against  the  client  (hence,  the  Plan),  and  assisting  the  subcommittees  of  the 
Legal  Aid  Committee. 

Legal  Accounts  (approximately  41  staff).  Legal  accounts  officers  review 
and  settle  accounts  rendered  by  lawyers  for  certificate  and  duty  counsel 
work  to  ensure  that  proper  payment  is  made  (according  to  the  tariff).  They 
also  authorize  disbursements. 

The  Research  Facility  (approximately  24  staff).  Staff  of  the  Research 
Facility  carry  out  legal  research  to  support  the  cases  of  clients  receiving  legal 
aid,  as  well  as  for  other  lawyers  and  agencies  (on  a  fee-paying  basis). 

The  Public  Information  Officer.  This  individual  works  half-time  for  the 
Plan,  and  half-time  for  the  Law  Society.  His  responsibilities  for  the  Plan 
include  preparation  of  the  Annual  Report,  and  public  and  media  relations. 
The  Investigation  Unit  (2  staff).  The  investigators  look  into  complaints  of 
misbehaviour  on  the  part  of  legal  aid  clients  and  lawyers  doing  legal  aid 
work. 

The  Collections  Department  This  group  is  responsible  for  recovering 
money  owed  to  the  Plan  pursuant  to  liens  and  payment  agreements. 

The  Data  Processing  Department  The  Data  Processing  Department  operates 
the  Plan's  MIS. 

Support  staff. 

►  Area  Directors.  The  Legal  Aid  Act  divided  the  province  into  47  areas  for  the 
purpose  of  administering  the  Plan.  The  boundaries  of  these  areas  generally 
coincide  with  the  Province’s  judicial  districts.  Each  Area  office  is  administered  by 
an  Area  Director  who  is  generally  recruited  from  the  local  Bar.  Selection  of  Area 
Directors  involves  a  review  of  applicants  by  a  local  committee  of  lawyers  who 
provide  a  short  list  of  candidates  to  be  interviewed  by  the  Provincial  Director,  the 
Deputy  Director,  Legal  and  the  Deputy  Director,  Finance.  As  a  general  rule,  a 
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recommendation  of  the  local  committee  will  be  followed.  In  the  past.  Area 
Directors  were  appointed  for  unspecified  duration.  (Some  current  Area  Directors 
have  been  in  office  since  the  Plan  began  22  years  ago.)  Currently,  new 
appointments  are  for  renewable  seven  year  terms.  All  appointments  must  be 
approved  by  Convocation  and  the  Attorney-General.  A  retirement  policy  was  also 
recently  established  for  incumbent  Area  Directors. 

Most  Area  Directors  are  employed  on  a  part-time  basis.  Exceptions  are  Toronto, 
Ottawa,  London,  Hamilton,  Windsor  and  Peel  where  Area  Directors  (or  Deputy 
Area  Directors)  are  full-time  staff  of  the  Plan.  Part-time  Area  Directors  typically 
work  approximately  10  hours  a  week  on  Plan  business.  At  present,  there  are  no 
detailed  job  descriptions  or  routine  performance  appraisal  measures  in  place  for 
Area  Directors 

►  Area  Office  Staff.  With  the  exception  of  a  few  major  centres.  Legal  Aid  Area 
Offices  typically  employ  only  two  or  three  staff.  Most  small  offices  are 
administered  by  an  office  manager.  Other  staff  may  be  involved  in  taking 
applications,  conducting  financial  assessments,  and  issuing  certificates.  The 
composition  of  this  workload  will  depend  in  large  part  on  whether  the  particular 
office  is  one  in  which  the  financial  assessments  in  the  area  are  conducted  by  MCSS 
staff  or  by  Plan  staff  (on  a  "purchase  of  service"  basis).  This  variation  is  described 
in  more  detail  in  Section  G  below. 

The  York  County  Area  Office  is  exceptional  both  in  terms  of  its  size,  and  because  it 
is  the  only  Area  Office  employing  staff  lawyers.  The  total  complement  of  the  York 
County  Area  Office  is  approximately  95.  Included  in  this  total  are  staff  lawyers 
responsible  for 

managing  the  salaried  duty  counsel  program  in  Toronto  criminal  courts  (1 
person); 

overseeing  criminal  appeals  and  certificates  (1  person); 

civil  appeals,  taking  civil  applications,  supervising  paralegals,  civil  duty 

counsel  activities  (8  persons). 

Also  staff  lawyers,  but  on  contract  (for  one  year,  renewable  for  a  second  year)  are 
30  lawyers  acting  as  criminal  duty  counsel. 

Other  major  staff  groups  in  York  County  are: 

application  officers  who  take  both  criminal  and  civil  applications  at  area 
detention  centres  and  courts; 

criminal  entitlement  officers  who  decide  on  entitlement  for  criminal 

certificates  based  on  financial  criteria; 

administration,  reception,  filing  and  secretarial  support 

As  of  mid- 1991,  three  satellite  offices  were  either  open  or  planned  for  York  County 
(in  Scarborough,  North  York  and  Etobicoke). 

Exhibit  II1-3  presents  an  organization  chart  for  the  Plan  inclusive  of  staff  and  Area 
Directors.  Two  other  groups  of  individuals  are  key  elements  in  the  Plan's  structure,  but  are 
not,  in  any  sense,  staff  of  the  Plan. 
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These  are  the  volunteer  Area  Committee  members,  and  the  lawyers  on  local  Area  Panels. 

>  Area  Committees.  The  Legal  Aid  Act  requires  that  an  Area  Committee  be 
established  for  each  area  of  the  Province.  Area  Committees  are  to  consist  of  not  less 
than  five  members,  of  whom  the  majority  (but  not  all)  shall  be  members  of  the  Law 
Society.  Area  Directors  (or  their  designates)  act  as  secretaries  to  their  Area 
Committees.  Briefly  speaking,  Area  Committees  hear  appeals  on  refusals  by  the 
Area  Director  to  issue  certificates,  and  applications  for  certificates  in  appellate 
matters.  The  matters  which  are  heard  by  Area  Committees  are  described  in  detail 
below. 

>  Area  Panels.  The  Act  calls  for  the  establishment  in  each  area  of: 

a  panel  of  solicitors  who  agree  to  give  legal  aid  (do  certificate  work); 
a  panel  of  solicitors  who  agree  to  act  as  duty  counsel; 
a  panel  of  solicitors  who  agree  to  give  legal  advice. 

In  1989/90,  4,937  of  the  lawyers  listed  on  the  various  panels  across  the  province 
provided  services  to  Legal  Aid  applicants. 

Since  its  inception,  the  organizational  structure  of  the  Plan  has  changed  very  little.  The 
only  notable  exception  to  this  occurred  in  1982,  when  a  study  of  the  Plan  conducted  for  the 
Law  Society  recommended  the  establishment  of  the  Deputy  Director  position.  This 
recommendation  was  implemented  in  1983. 

Related  Services.  A  range  of  important  services  related  to,  but  not  part  of  the  delivery 
of  certificate  services  are  provided  by  Ontario's  independent  community  legal  clinics,  duty 
counsel  clinics,  and  student  legal  aid  societies  (SLAs).  In  the  remainder  of  this  section  we 
provide  brief  descriptions  of  these  agencies  and  the  services  they  provide.  The  principal 
source  of  this  material  was  the  1989  Community  Legal  Services  Directory  prepared  by  the 
staff  of  the  Clinic  Funding  Committee. 

>  Independent  Community  Legal  Clinics.  The  Ontario  Legal  Aid  Plan  began 
funding  community  legal  clinics  in  1976.  Since  that  time,  the  number  of  clinics 
operating  province- wide  has  grown  to  70  (as  of  1991).  The  decision  to  establish 
these  agencies  grew  out  of  a  recognition  of  serious  gaps  in  the  delivery  of  legal 
services  to  low  income  citizens  by  the  private  Bar  and  the  Plan's  certificate 
program.  These  gaps  included: 

a  lack  of  services  in  areas  of  poverty  law  e.g.  UI,  welfare,  landlord  and 
tenant; 

a  lack  of  access  to  existing  services  due  to  lack  of  legal  information,  and  a 
failure  to  identify  poverty  issues  as  "legal"  issues; 

a  lack  of  non-traditional  legal  services  of  particular  importance  to  low- 
income  citizens,  including  public  legal  education,  community  development, 
advocacy  and  law  reform. 

Community  legal  clinics  are  managed  by  local  Boards  of  Directors  responsible  for 
setting  priorities  and  establishing  local  financial  eligibility  criteria  for  their  clients. 
The  types  of  services  provided  by  clinics  include: 
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summary  advice  and  information  (for  which  no  financial  eligibility  test  is 
required); 

referrals  (including  referrals  to  certificate  services); 
representation  before  courts  and  administrative  tribunals; 
public  legal  education; 
law  reform; 

community  organization  and  development 

The  costs  of  operating  Ontario's  community  legal  clinics  are  provided  from  the  Law 
Society's  Legal  Aid  Fund.  The  funds  for  clinics  are  a  designated  portion  of  the 
budget  of  the  Ministry  of  the  Attorney  General  and  are  distinct  from  funding 
provided  to  the  certificate  program.  In  fiscal  1991/92  the  total  amount  of  funding 
allocated  to  clinics  was  $29. 5M. 

►  Duty  Counsel  Clinics.  Summary  advice  is  available  to  the  public  without 
charge  at  duty  counsel  clinics  throughout  the  province.  The  service  is  provided  by 
private  practitioners  paid  at  the  duty  counsel  rate  by  the  Plan. 

>  Student  Legal  Aid  Societies  (SLASs).  The  Plan  funds  six  SLASs  at 
university  Law  Schools  in  Ontario.  The  services  provided  are  for  the  most  part, 
case  work  in  such  areas  as  administrative  law,  minor  civil  matters  and  summary 
conviction  charges.  Clients  needing  legal  aid  in  minor  matters,  such  as  Highway 
Traffic  Act  Violations,  may  be  referred  to  a  Student  Legal  Aid  Society. 


F.  HOW  THE  PLAN  OPERATES 

This  section  describes  how  the  Ontario  Legal  Aid  Plan  operates  to  provide  legal  services  to 
persons  who  could  not  otherwise  afford  them.  Consistent  with  the  terms  of  reference  of 
this  evaluation,  this  description  focusses  on  services  provided  via  certificates.  Duty 
counsel  and  independent  clinics  are  only  of  concern  insofar  as  they  act  as  referral  sources 
for  certificate  services. 

1 .  Overview.  Under  the  Ontario  Legal  Aid  Plan's  certificate  system  professional 
legal  services  to  persons  eligible  for  legal  aid  are  supplied  by  the  private  Bar  on  a  fee  for 
service  basis.  The  Plan  provides  purchase  orders  or  "certificates"  to  eligible  applicants 
which  can  be  taken  to  any  lawyer  willing  to  do  legal  aid  work.  Such  willingness  is,  in 
general,  indicated  by  the  lawyer's  presence  on  a  local  panel.  However,  lawyers  may 
decline  to  accept  particular  certificates  despite  their  presence  on  the  panel.  Once  the  work 
for  which  the  certificate  was  issued  is  complete,  the  lawyer  submits  a  claim  for  payment  to 
the  Plan. 

The  remainder  of  this  section  describes  the  process  by  which  persons  seeking  legal  aid 
make  application  for  a  certificate,  and  have  their  eligibility  for  a  certificate  assessed.  Also 
described  are  processes  thereby  decisions  on  certificate  issuance  can  be  appealed.  Before 
examining  the  process  per  se,  it  will  be  useful  to  describe  the  criteria  used  to  establish 
eligibility. 
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2.  Eligibility  Criteria.  The  eligibility  of  any  given  applicant  for  a  legal  aid 
certificate  depends  on  two  issues: 

>►  Whether  the  legal  problem  for  which  assistance  is  sought  is  covered  under  the  Act. 

>  Whether  the  applicant  is  financially  eligible  for  assistance. 

These  two  issues  of  coverage  and  financial  eligibility  will  be  examined  in  turn. 

a)  Coverage.  According  to  the  Act,  legal  aid  shall  be  given  "in  respect  of  any 
proceeding  or  proposed  proceeding, 

(a)  in  the  Supreme  Court; 

(b)  in  a  county  or  district  court; 

(c)  in  a  surrogate  Court; 

(d)  where  the  applicant  is  charged  with  an  indictable  offense  or  where  an 
application  is  made  for  a  sentence  of  preventive  detention  under  Part 
XXI  of  the  Criminal  Code  (Canada); 

(e)  under  the  Extradition  Act  or  the  Fugitive  Offenders  Act  (Canada);  and 

(0  in  the  Federal  Court  of  Canada." 

Further,  subject  to  the  discretion  of  the  Area  Director,  legal  aid  may  be  given 

(a)  in  any  summary  conviction  proceeding  under  an  Act  of  the  Parliament 
of  Canada; 

(b)  in  any  proceeding  under  the  Provincial  Offences  Act ,  if  upon 
conviction  there  is  likelihood  of  imprisonment  or  loss  of  means  of 
earning  a  livelihood; 

(c)  in  any  proceeding, 

(i)  in  a  provincial  court  (family  division), 

(ii)  in  a  small  claims  court, 

(iii)  before  a  quasi-judicial  or  administrative  board  or  commission 
otherwise  than  in  an  appeal  thereto, 

(iv)  in  bankruptcy  subsequent  to  a  receiving  order  or  an  authorized 
assignment,  or 

(v)  for  contempt  of  court;  or 

(d)  for  drawing  documents,  negotiating  settlements  or  giving  legal  advice 
wherever  the  subject-matter  or  nature  thereof  is  properly  or 
customarily  within  the  scope  of  the  professional  duties  of  a  barrister 
and  solicitor. 

Finally,  subject  to  the  approval  of  the  legal  aid  area  committee,  a  certificate  may  be  issued 
(a)  in  an  appeal, 

(i)  to  the  Supreme  Court  of  Canada, 

(ii)  to  the  Federal  Court  of  Canada, 

(iii)  to  the  Court  of  Appeals  for  Ontario, 

(iv)  to  the  Divisional  Court, 

(v)  to  a  judge  sitting  in  court, 

(vi)  under  Part  XXIX  of  the  Criminal  Code  (Canada)  or  the 
Provincial  Offences  Act , 
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(vii)  to  the  Assessment  Review  Board  from  a  municipal  assessment 
of  a  propoerty  that  is  the  residence  of  the  applicant  and  by  way 
of  appeal  from  the  decision  of  the  Assessment  Review  Board 
thereon  to  the  judge  of  a  county  or  district  court  and  by  way  of 
appeal  from  the  decision  of  such  judge  to  the  Ontario 
Municipal  Board,  or 

(viii)  to  a  quasi-judicial  or  administrative  board  or  commission;  or 

(b)  in  a  proceeding  by  way  of  mandamus,  quo  warranto,  certiorari, 
motion  to  quash,  habeas  corpus,  or  prohibition;  and 

(c)  in  any  matter  referred  by  the  area  director  to  the  area  committee. 
R.S.O.  1980,  c.  234,  s.  14  (1);  1982,  c.  40,  s.  2. 

The  only  matters  excluded  from  coverage  by  the  Act  are 

(a)  in  proceedings  wholly  or  partly  in  respect  of  a  defamation; 

(b)  in  relator  actions; 

(c)  in  proceedings  for  the  recovery  of  a  penalty  where  the  proceedings 
may  be  taken  by  any  person  and  the  penalty  in  whole  or  in  part  may  be 
payable  to  the  person  instituting  the  proceedings;  or 

(d)  in  proceedings  relating  to  any  election.  R.S.O.  1980,  c  234,  s.  15; 

1986,  c.  64,  s.  26. 

The  Regulation  also  provides  for  refusal  of  a  certificate  on  a  number  of  grounds  (Section 
43)  at  the  discretion  of  the  Area  Director  and/or  Area  Committee.  In  practical  terms,  the 
most  frequent  "coverage"  reasons  for  refusal  of  criminal  applications  are  that  a  conviction 
would  not  threaten  the  applicant's  liberty  or  livelihood.  This  could  apply  to  most  summary 
conviction  offenses,  and  some  indictable  offenses  (hybrid)  especially  where  the  conviction 
would  be  the  offender’s  first.  This  restriction  may  effectively  limit  criminal  legal  aid 
coverage  to  straight  indictable  offenses  and/or  to  applicants  with  prior  records  of 
convictions. 

With  respect  to  civil  applications,  Area  Directors  have  wide  latitude  for  decisions  based  on 
coverage.  Here,  certificates  are  issued  based  on  the  private  "client  of  modest  means"  test. 
The  question  to  be  asked  is  ’would  a  client  of  modest  means  privately  engage  a  lawyer  (at 
his  or  her  own  expense)  to  pursue  the  matter  at  hand?"  Imbedded  in  this  question  is  the 
issue  of  whether  the  likelihood  of  success  and  the  benefits  of  a  positive  outcome  are 
sufficiently  high  to  justify  the  cost  of  the  proceeding  (to  a  private  client). 

Finally,  with  respect  to  appeals,  certificates  are  almost  always  issued  by  Area  Committees 
to  respond  to  Crown  appeals  of  criminal  trial  outcomes.  Applications  for  certificates  to 
initiate  appeals  are  assessed  on  the  basis  of  their  reasonableness  and  likelihood  of  success. 
Area  Committees  will  often  base  their  decisions  regarding  these  latter  applications  on 
opinion  letters  prepared  by  the  applicants'  lawyers  (at  Plan  expense).  It  is  important  to  note 
that  no  written  guidelines  currendy  exist  governing  the  procedures  of  Area  Committees. 
Committees  operating  in  different  areas  have  developed  a  range  of  procedures  over  the 
years.  This  matter  is  examined  in  Chapters  IV  and  V  of  this  evaluation. 

b)  Financial  Eligibility.  The  other  criterion  of  eligibility  concerns  the  applicant's 
financial  circumstances.  Depending  upon  the  applicant's  ability  to  pay  for  the  needed  legal 
services  from  his  or  her  own  resources,  he  or  she  may  be  eligible  for  a  free  certificate, 
eligible  for  a  partial  certificate  (meaning  that  the  applicant  would  be  expected  to  reimburse 
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the  Plan  for  pan  or  all  of  the  cost  of  the  certificate  according  to  an  agreed-upon  schedule) 
or,  not  eligible  for  a  certificate  because  the  applicant  is  deemed  to  be  capable  of  bearing  the 
full  costs  of  the  proceeding. 

Section  16(3)  of  the  Act  defines  the  responsibility  of  the  assessment  officer  as  being  to: 

”...  consider  the  income,  disposable  capital,  indebtedness,  requirements  of 
persons  dependent  on  the  applicant,  and  such  other  circumstances  as  he 
considers  to  be  relevant  that  are  disclosed  in  the  application  or  that  he 
ascertains  after  investigation  ..." 


and  to 


"...  report  to  the  Area  Director  as  to  whether  the  applicant  can  pay  no  part, 
some  part  or  the  whole  of  the  cost  of  the  legal  aid  applied  for  and  the  sum,  if 
any,  the  applicant  is  able  to  contribute  towards  the  cost  thereof." 

The  responsibilities  of  an  applicant  are  defined  in  the  Regulation  as  being  to 

"...  disclose  his  or  her  income,  expenses,  assets  and  liabilities,  and  to  the 
extent  of  the  applicant's  knowledge,  those  of  persons  associated  with  the 
applicant  who,  in  the  opinion  of  the  Area  Director,  can  and  should  contribute 
the  whole  or  some  part  of  the  legal  services  for  which  the  application  for  legal 
aid  is  made." 

The  Regulation  defines  "person  associated  with  the  applicant"  to  mean  any  person  legally 
obligated  to  support  the  applicant  including 

>  "a  person  from  whom,  in  the  opinion  of  the  Area  Director,  because  of  the 
person's  personal  relationship  with  the  applicant,  the  applicant  would  have  a 
reasonable  expectation  of  financial  assistance  in  a  situation  of  like  seriousness 
to  that  for  which  the  application  for  legal  aid  has  been  made," 

>  "a  person  who,  in  the  opinion  of  the  Area  Director,  would  receive  a  direct 
benefit  if  a  certificate  were  issued  to  the  applicant," 

but  excluding  a  child  of  an  applicant  under  an  obligation  to  support  the  applicant  under 
Section  17  of  the  Family  Law  Reform  Act ,  as  well  an  applicant  in  a  conflict  of  interest 
situation  with  a  family  partner  (e.g.,  a  spouse  in  a  divorce  action). 

In  general,  Area  Directors  are  expected  to  refuse  applications  where  a  family  partner  refuses 
to  be  financially  assessed.  This  principle  is  expressed  in  the  "Guidelines  for  Area 
Directors"  prepared  by  the  Plan.  Discretion  is  to  be  exercised  where  other  financial  sources 
associated  with  an  applicant  so  refuse. 

The  detailed  procedures  used  to  assess  financial  eligibility  are  formally  the  responsibility  of 
MCSS.  In  practice,  they  are  the  subject  of  ongoing  discussion  and  negotiation  among 
MCSS,  the  Law  Society  and  the  Ministry  of  the  Attorney  General. 

In  the  interest  of  brevity,  the  description  below  of  the  current  legal  aid  financial  assessment 
procedures  necessarily  glosses  over  a  considerable  degree  of  complexity. 
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c)  Current  Legal  Aid  Financial  Assessment  Procedures.  The  first  step  is  to 
establish  whether  anyone  in  addition  to  the  applicant  has  to  be  financially  assessed  (e.g., 
family  partner,  parent)  in  order  to  determine  the  applicant's  eligibility  for  a  certificate. 
Next,  applicants  experience  one  of  three  procedures,  depending  on  their  circumstances: 

►  Social  assistance  recipients  are  subjected  to  asset  testing  only. 

►  Criminal  applicants  with  incomes  below  a  specified  "waiver"  level  are  subjected  to 
asset  and  income  testing  but  not  needs  testing. 

►  All  other  applicants  are  subjected  to  a  full  income,  asset  and  needs  test 
The  essence  of  each  of  these  three  "tests”  is  as  follows: 

►  The  asset  test  requires  that  an  applicant's  equity  in  all  assets  be  recorded  on  his  or 
her  application.  Subject  to  specified  exemptions,  assets  may  be  deemed  available  to 
contribute  to  the  cost  of  legal  aid,  or  subject  to  liens  by  the  Plan. 

►  The  income  test  defines  net  income  based  on  mandatory  deductions  and  specified 
exemptions. 

►  The  needs  test  is  a  detailed  test  of  financial  eligibility.  It  allows  for  the  lesser  of 
actual  or  standard  expenses  in  the  following  categories: 

Basic  needs  (food,  clothing,  personal  articles) 

Shelter 

Transportation 
Auto  debt 
Consumer  debt 

Miscellaneous  (including  daycare) 

The  levels  of  allowable  expenses  in  each  category,  except  Miscellaneous  and  Auto  Debt, 
vary  depending  on: 

►  Family  size  and  age  of  children  for  Basic  Needs. 

►  Family  size  only  for  Shelter,  Transportation  costs  and  Consumer  debt 

To  a  limited  extent,  the  standard  allowable  expense  levels  are  tied  to  the  Family  Benefits 
rate  structure.  Hence,  they  are  subject  to  annual  increases  (typically  in  January  of  each 
year). 

In  order  to  convey  a  sense  of  the  actual  levels  of  allowed  expenses  used  to  assess  an 
applicant's  ability  to  contribute  to  the  cost  of  a  certificate,  Exhibit  III-4  is  presented  below. 
It  shows  for  selected  combinations  of  family  structure  and  size  the  amount  of  allowable 
expenditures  in  each  of  the  six  categories  listed  above.  The  amounts  reflect  the  levels  in 
effect  as  of  June,  1989.  In  examining  this  exhibit,  it  is  important  to  note  the  following: 
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►  Net  income  is  defined  to  be  gross  income  less  any  involuntary  deductions,  such  as 
income  tax,  union  dues,  wage  garnishment  and  support  payments. 

>■  Liquid  assets  are  assumed  to  be  below  exemption  levels,  and  no  potential  for  a  lien 
on  property  is  assumed  to  exist. 

►  The  allowances  in  each  category  are  maximum  amounts.  If  the  applicant's  expenses 
in  a  category  fall  below  the  allowance,  the  actual  amount  is  used  in  the  calculation, 
and  any  "surplus"  may  be  deemed  to  be  available  to  contribute  to  the  cost  of  legal 
aid.  If  the  applicant's  expenses  exceed  the  allowance,  the  allowed  amount  is  used. 
Transfers  of  amounts  across  categories  are  not  permitted. 

►  The  maximum  monthly  expenses  allowed  are  subject  to  an  Area  Director’s 
discretion.  For  example,  day  care  costs  are  included  as  a  Miscellaneous  item. 
However,  an  Area  Director  may  allow  an  additional  amount  for  Day  Care  where 
such  costs  are  in  excess  of  the  maximum  Miscellaneous  amount  allowed. 

►  Extraordinary  costs  related  to  disability  are  allowed  in  full. 

Examination  of  Exhibit  HI -4  reveals  that,  for  example,  a  single  individual  whose  monthly 
expenses  met  or  exceeded  the  maximum  allowable  amount  in  each  category  could  earn  a  net 
monthly  income  of  $1,588  and  still  be  eligible  for  a  free  certificate.  Any  income  in  excess 
of  this  amount  would  be  deemed  to  be  available  to  contribute  to  the  cost  of  a  certificate. 
The  corresponding  amount  for  a  family  composed  of  two  adults  and  two  children  would  be 
$2,739  per  month. 

Once  completed,  applications  are  passed  on  to  the  Area  Director  (or  his  designate)  along 
with  a  recommendation  from  the  assessment  officer  on  the  assets  and  disposable  income 
available  to  the  applicant  to  contribute  towards  the  cost  of  his  or  her  certificate. 

3.  The  Application  Process.  Exhibits  III-5  and  III-6  summarize  the  application 
process  for  criminal  applications  and  civil  applications  respectively.  Applications  for 
certificates  for  appeals  are  discussed  separately  below.  Looking  at  Exhibits  III-5  and  ILI-6, 
it  can  be  seen  that 

►  There  are  a  number  of  potential  referral  sources  for  legal  aid  applicants.  To  some 
extent  the  sources  of  criminal  referrals  differ  from  those  of  civil  referrals  reflecting, 
at  least  in  part,  the  fact  that  some  criminal  applicants  are  in  custody  when  they 
apply.  Other  potential  referral  sources  not  shown  in  Exhibits  III-5  and  HI-6  include 
court  staff,  community  information  centres,  staff  of  foodbanks  and  members  of  the 
Ontario  and  federal  legislatures. 

►  Duty  counsel  are  a  major  referral  source  for  certificate  work,  especially  for  criminal 
applicants.  The  Plan  is  directly  involved  in  the  provision  of  duty  counsel  services 
via  staff  lawyers  (in  York  County  only)  and  local  members  of  the  Bar  paid  on  a  per 
diem  basis. 

►  Most  applications  are  taken  by  either  MCSS  assessment  officers  or  Plan  staff.  A 
smaller  proportion  are  taken  by  others,  e.g.,  private  lawyers,  clinic  staff,  duty 
counsel. 
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EXHIBIT  III-5  Application  Process  for  Criminal  Certificates 


Area  Director 
May  Appeal  to 
Provincial  Director 


EXHIBIT  III-6  Application  Process  for  Civil  Certificates 
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►  Some  applicants  are  required  to  complete  their  initial  application  in  one  location 
(e  g.,  the  area  office)  and  their  detailed  application  at  an  MCSS  office.  This 
variation  is  referred  to  as  "one  stop  -  two  stop"  and  is  discussed  in  Chapters  IV  and 
V  below. 

>►  Some  applicants  are  required  to  supply  information  verifying  the  details  of  the 
applications  (e.g.,  bank  balances,  rent  receipts).  This  may  entail  subsequent  visits 
to  Plan  or  MCSS  offices. 

►  Applications  from  involuntarily  committed  persons  are  taken  in  institutions. 

►  Applicants  whose  initial  application  is  denied  by  the  Area  Director  may  appeal  to  the 
Area  Committee.  If  denied  by  the  Area  Committee,  the  application  is  defunct  If 
allowed  by  the  Area  Committee,  a  certificate  may  be  issued.  Alternatively,  the  Area 
Director  may  appeal  the  Area  Committee's  decision  to  the  Provincial  Director.  If 
this  appeal  is  allowed,  no  certificate  will  be  issued. 

►  Successful  applicants  engage  private  lawyers  willing  to  accept  their  certificates. 
Such  lawyers  can  be  identified  by  examining  membership  lists  of  area  panels,  or  by 
contacting  the  Lawyer  Referral  Service  (a  call-in  service  operated  by  the  Law 
Society).  In  any  particular  case,  a  lawyer  may  agree,  or  decline  to  accept  a  potential 
client's  certificate. 

Exhibits  ID-5  and  HI-6  do  not  apply  to  the  application  process  under  Section  14  of  the  Act. 
This  section  refers  to  certificates  for  appeals  of  prior  decisions  of  courts,  administration 
boards  or  commissions,  or  other  selected  matters.  These  applications  are  heard  at  first 
instance  by  Area  Committees.  As  indicated  above,  no  written  guidelines  currently  exist  to 
govern  the  specific  procedures  of  Area  Committees.  Applicants  denied  a  certificate  by  the 
Area  Committee  may  appeal  to  the  Provincial  Director. 

Statistical  data  on  case  volumes  are  available  in  the  Plan's  annual  repons.  Exhibit  III-7 
presents  yearly  totals  of  legal  aid  applications  received,  certificates  issued  and  persons 
assisted  by  duty  counsel  for  the  ten  year  period  of  (fiscal)  1979/80  to  1989/90. 
Examination  of  this  exhibit  reveals  that  while  the  number  of  applications  for  certificates 
rose  by  39%  from  1979/80  to  1989/90,  the  number  of  certificates  issued  rose  by  58%, 
implying  an  increase  in  the  proportion  of  applications  approved  over  this  time  period  Also 
of  interest  is  the  fact  that  the  number  of  persons  assisted  by  duty  counsel  also  rose  by  58%. 
These  figures  exceed  the  relative  growth  in  the  population  of  the  province  (10%)  over 
roughly  the  same  time  period  (1976-1986).  This  'disproportionate'  growth  in  the  use  of 
both  certificate  and  duty  counsel  services  also  occurred  in  a  period  when  a  number  of 
collateral  services  were  introduced  or  expanded  Among  these  were  the  independent  clinics 
which  grew  in  number  from  26  to  67  between  1978  and  1990,  and  such  new  services  as 
the  Rights  Advisor,  the  Worker  Advisor  and  the  Psychiatric  Patient  Advocacy  Office. 

The  Plan's  annual  reports  also  provide  information  on  the  annual  volumes  of  appeals  heard 
in  Area  Offices.  For  the  year  ending  March  31,  1990,  32,057  applications  were  refused  by 
Area  Directors.  Of  these,  2,935  (or  9%)  were  appealed  to  Area  Committees,  pursuant  to 
Section  16(10)  of  the  Act.  Of  these  appeals,  1,228  (or  42%)  were  allowed.  Across  Areas, 
the  ratios  of  appeals  to  initial  refusals,  and  of  appeals  allowed  to  appeals  varied  widely. 
This  matter  is  examined  in  detail  in  Chapter  V  below. 
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EXHIBIT  III-7  Yearly  Totals  of  Applications  Received,  Certificates  Issued  and  Duty  Counsel  Activities 
for  the  Period  of  Fiscal  1979/80  to  1989/90  _ 
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Percentage 

Increase 

79/80-89/90  39%  58%  66%  49%  58%  71%  27% 


With  respect  to  applications  heard  ab  initio  by  Area  Committees,  the  1990  Annual  Report 
indicates  that  2,118  such  applications  were  made  in  fiscal  1989/90.  Certificates  were 
issued  for  1,302  (or  61%)  of  these  applications.  Again,  the  acceptance  ratio  of  these 
applications  varied  widely  from  area  to  area.  Finally,  of  refused  applications,  295  were 
appealed  to  the  Provincial  Director.  Of  these,  60  (or  20%)  were  allowed 

4 .  Related  Services  Provided  by  the  Plan 

Related  to  the  delivery  of  certificate  services  are  two  initiatives  undertaken  by  the  Plan  to 
improve  the  quality  of  legal  services  provided.  These  are  the  Research  Facility  and  the 
Mentor  Program.  Each  is  briefly  described  below,  and  in  more  detail  in  Chapter  VI. 

The  Research  Facility  --  For  the  past  ten  years,  the  Research  Facility  has  carried  out 
research  to  support  the  cases  of  clients  receiving  legal  aid  Over  the  years,  it  has  developed 
from  producing  individualized  research  on  (mostly  criminal)  cases  financed  through 
certificates  to  include  service  for  the  Plan's  community  legal  clinics,  as  well  as  commercial 
catalogue  sales  of  standard  memoranda  of  law  to  lawyers  doing  fee-for-service  work  in 
private  practice.  Employing  24  people,  the  Facility  makes  extensive  use  of  computers  and 
centralized  technology  and  has  a  large  data  base  of  research  accessible  to  all  of  the  research 
associates. 

The  Mentor  Program  --  The  Mentor  Program  is  an  information  resource  service  whereby 
junior  lawyers  representing  legal  aid  clients  may  receive  advice  and  guidance  from  more 
senior  members  of  the  Bar.  This  assistance  is  provided  at  no  cost  to  OLAP.  Approximately 
20  requests  for  assistance  are  received  each  week  under  this  program. 


5 .  Recent  Extensions  of  Certificate  Services 

The  Plan  has  recently  undertaken  to  extend  certificate  services  on  a  limited  trial  basis  to  two 
specific  types  of  applications:  mediation  in  family  law  matters  and  group  applications. 

Mediation  in  Family  Law  Matters  *-  Mediation  services  are  being  provided  where  both 
parties  to  a  family  law  matter  are  on  legal  aid  certificates.  The  aim  is  to  encourage  the 
parties  to  resolve  the  matter  through  mediation  rather  than  protracting  the  proceedings  at 
Plan  expense.  The  current  practices  surrounding  mediation  are  as  folllows.  The  Area 
Director  may  at  his  discretion,  invite  both  parties  in  to  see  if  the  issue  can  be  mediated. 
Under  the  model,  the  Area  Director  serves  as  the  mediator.  A  training  program  has  been 
developed  for  Area  Directors  to  sensitize  them  to  the  issues  surrounding  mediation  and  the 
use  of  "non-contestative"  negotiation  techniques.  Alternatively,  the  Plan  offers  mediation 
as  a  disbursement  when  the  lawyers/clients  request  it.  The  lawyers  hire  the  mediator,  and 
the  Plan  covers  the  cost.. 

Group  Applications  -  Section  43  of  the  Regulation  states  that  where  "the  applicant  is  one 
of  a  number  of  persons  having  the  same  interests  under  such  circumstances  that  one  or 
more  may  sue  or  defend  on  behalf  of,  or  for  the  benefit  of  all  the  area  director,  or  the  area 
committee  ...  may  refuse  to  grant  or  approve  a  certificate  to  the  applicant."  Even  so,  prior 
to  mid  1983,  group  applications  were  considered  for  certificates.  This  practice  then  was 
suspended  until  1985.  In  fiscal  1988/89,  33  group  applications  were  reviewed  by  the 
Group  Applications  Sub-Committee,  and  23  certificates  were  issued. 
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G. 


COSTS 


Exhibit  ID-8  presents  a  breakdown  of  the  annual  costs  of  operating  the  Plan  for  the  period 
of  fiscal  1979/80  to  fiscal  1989/90.  These  figures  were  collated  from  the  audited  statements 
for  the  Legal  Aid  Fund  for  this  ten  year  period  The  figures  for  total  disbursements  do  not 
include  funds  allocated  to  the  support  of  community  legal  clinics. 

Examination  of  Exhibit  II1-8  reveals  that  while  total  disbursements  have  increased  by  a 
factor  of  roughly  460%  (from  $33M  to  $152M),  the  bulk  of  the  increase  (and  of  total 
disbursements  in  general)  is  due  to  the  rise  in  legal  aid  fees  and  disbursements  and  to  the 
rise  in  duty  counsel  fees  and  disbursements.  Both  the  growth  in  administration  salaries, 
and  the  proportion  of  total  disbursements  attributable  to  administrative  costs  other  than 
salaries  have,  relatively  speaking,  declined.  The  observed  growth  in  the  costs  of  other 
services  reflects  the  establishment  and  growth  of  the  Research  Facility,  and  the  growth  in 
salaried  Duty  Counsel  services  offered  in  York  County. 

This  trend  is  reflected  in  the  annual  average  cost  per  completed  case  over  this  time  period. 
Exhibit  ffl-9  presents  these  data  in  graphical  form.  Examination  of  this  exhibit  reveals  both 
the  general  upward  trend  (particularly  in  terms  of  current  dollars),  and  the  effects  of  the 
sizable  tariff  increases  introduced  in  1986. 

It  is  also  instructive  to  examine  the  costs  of  certificate  services  broken  down  by  case  type. 
Data  of  this  type  for  fiscal  1989/90  were  presented  in  the  Plan's  1990  Annual  Report,  and 
are  reproduced  below  as  Exhibit  ID- 10.  As  indicated  in  this  exhibit,  the  average  cost  per 
case  varies  considerably,  depending  upon  the  nature  of  the  case  (particularly  among  the 
classes  of  criminal  cases).  Among  the  criminal  cases,  those  relating  to  theft/break  and 
enter/possession,  assault,  fraud/false  pretences  and  impaired  driving  predominate.  Among 
the  civil  cases,  those  relating  to  the  Family  Law  Act/CLRA,  and  to  divorce  are  by  far  the 
most  frequently  reported. 


H.  DISCUSSION 

While  the  details  of  establishing  financial  eligibility  for  legal  aid  certificates  are  complex, 
the  Plan’s  overall  process  for  assisting  needy  persons  to  obtain  the  services  of  a  lawyer  is 
quite  straightforward.  Plan  offices  located  across  Ontario  receive  and  process  applications 
(often  with  assistance  from  MCSS).  Certificates  are  issued  to  eligible  applicants  which  can 
be  taken  to  any  lawyer  on  the  local  panel  to  obtain  the  required  services.  The  Plan  has  also 
taken  limited  steps  to  enhance  the  quality  of  legal  services  provided  via  certificates. 

At  this  level  of  generality,  it  appears  that  the  Plan  is  in  a  position  to  advance  its  overall 
objective  of  providing  quality  legal  services  to  those  unable  to  afford  them  from  their  own 
resources.  Exhibit  III- 1 1  has  been  prepared  to  graphically  depict  the  linkages  among  the 
Plan's  main  activities,  outputs,  impacts,  and  immediate  and  long  term  effects.  These 
linkages  appear  to  be  logical  and  reasonable.  It  was  the  objective  of  this  study  to  examine 
these  linkages  in  more  detail,  and  to  test  the  extent  to  which  the  overall  objective  is  being 
achieved  in  all  Areas  of  the  province,  and  for  eligible  persons  from  all  segments  of  Ontario 
society.  The  results  of  this  examination  are  presented  in  the  remainder  of  this  report. 
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EXHIBIT  III- 1 0  Breakdown  of  Number  of  Cases,  Total  Cost  (Fees  and 


Disbursements)  and  Average  Cost  per  Case  for 
Certificates  Issued  in  1989/90  by  Type  of  Aid 


Type  of  Aid 

Number 
of  Cases 

Total  Cost  (S) 

Average  Cost 
Per  Case  ($) 

Criminal 

►  Unlawful  Homicide 

575 

4,490,145 

7,809 

>•  Sexual  Assault 

1,757 

3,479,122 

1,980 

>  Robbery 

2,154 

4,920,616 

2,284 

►  Theft,  Break  and  Enter,  Possession  of 
Stolen  Property 

21,605 

21 ,548,739 

997 

>  Impaired  Chiving 

4,438 

2,766,901 

623 

►  Other  Motor  Vehicle  Offenses 

1,467 

1,099,533 

750 

>  Narcotics 

4,773 

6,934,873 

1,453 

>•  Assault 

11,721 

11.421,029 

974 

►  Fraud,  False  Pretences 

3,228 

3,527,801 

1,093 

►  Other 

12,579 

11,029,119 

877 

Total 

64 ,297 

71 ,217,898 

1,108 

Civil 

>•  Uncontested  Divorce 

6,750 

5,004,166 

741 

>'  Contested  Divorce 

2,995 

5,440,803 

1,817 

>■  FLA/CL  R  A 

12,530 

13366,763 

1,067 

>  CFSA 

1,940 

2,660,066 

1,371 

>  Other  Domestic 

3,615 

3,020,497 

836 

>•  Workers's  Compensation 

295 

228373 

775 

►  Property  Actions 

1,743 

1,346,867 

773 

>  Damage/Negligence 

1,384 

1,656,479 

1,197 

>■  Immigration 

8,583 

7,389.933 

861 

►  Other 

2,866 

2,149,418 

750 

Total 

42,701 

42363,565 

990 

Legal  Advice 

1,035 

138,771 

134 
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EXHIBIT  IIM1  Logic  Model  of  OLAP's  Certificate  Scrvi 
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LONG-TERM  Quality  legal  services  provided 

EFFECTS  unable  to  afford  them  from  their 


IV 


ACCESSIBILITY 


The  terms  of  reference  for  this  study  define  accessibility  as  comprising  three  major 
dimensions:  availability,  awareness  and  approachability.  In  order  for  a  service  to  be 
accessible,  it  must  be  physically  available.  In  addition,  persons  needing  the  service  must 
be  aware  of  its  availability.  Finally,  persons  aware  of  an  available  service  must  be  willing 
to  use  it  (they  must  perceive  it  as  approachable). 

This  chapter  examines  the  accessibility  of  the  Ontario  Legal  Aid  Plan's  certificate  services 
to  applicants  in  general  (as  distinct  from  members  of  a  number  of  special  needs  groups 
which  are  discussed  in  Chapter  VII  below).  The  bulk  of  the  information  collected  pertains 
to  the  accessibility  of  those  services  provided  directly  by  the  Plan,  namely  the  processing  of 
applications  for  certificates.  A  limited  amount  of  information  is  also  presented  concerning 
the  accessibility  of  lawyers  willing  to  accept  certificates. 

We  begin  by  examining  some  general  data  on  the  utilization  of  the  Plan’s  certificate 
services.  We  then  look  at  the  accessibility  of  the  Plan's  application  procedures  under  the 
three  headings  of  availability,  awareness  and  approachability.  This  is  followed  by  a  limited 
examination  of  the  accessibility  of  lawyers  willing  to  do  certificate  work. 


A.  APPLICATION  PROCEDURES 

Data  relevant  to  an  examination  of  the  accessibility  of  the  Plan's  application  procedures 
were  obtained  from  a  range  of  sources.  Principal  among  these  were: 

►  The  survey  of  Area  Directors. 

►  The  survey  of  the  private  bar. 

►  The  surveys  of  accepted  and  rejected  applicants. 

►  The  survey  of  staff  duty  counsel. 

►  The  survey  of  independent  community  legal  clinics. 

►  Census  and  related  data  on  the  demographic  characteristics  of  the  Plan's  areas. 

►  Plan  data  on  numbers  and  types  of  applications  received. 

Utilization 

As  an  introduction  to  the  issue  of  the  accessibility  of  the  Plan's  application  procedures,  a 
series  of  analyses  were  done  on  utilization  rates.  Logically,  if  a  service  is  more  accessible 
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in  one  area  than  another,  then  it  should  (other  things  being  equal)  be  more  highly  utilized  in 
that  (more  accessible)  area. 

A  key  indicator  of  the  utilization  of  the  Plan's  services  is  the  rate  of  application.  In  order  to 
make  comparisons  in  this  rate  meaningful  across  Plan  areas,  rates  for  each  area  were 
calculated  as  follows: 

►  Number  of  criminal  applications  per  thousand  population. 

►  Number  of  family  applications  per  thousand  population. 

►  Number  of  other  civil  applications  per  thousand  population. 

►  Total  number  of  applications  per  thousand  population. 


The  intent  in  dividing  the  numbers  of  applications  received  in  each  area  office  by  the 
population  of  the  area  was  to,  in  effect,  'adjust'  the  rates  for  differences  in  population 
across  areas. 

Exhibit  IV- 1  presents  application  rate  data  for  Ontario  and  for  each  area  separately.  Exhibit 
IV-2  presents  the  total  application  rate  data  in  map  form.  Examination  of  Exhibit  IV- 1 
reveals  a  great  deal  of  variability  across  areas  in  all  four  rate  measures.  In  particular,  the 
following  relationships  stand  out: 

►  The  criminal  application  rate  ranges  from  3.1  per  thousand  to  26.4  per  thousand. 
Expressed  as  a  ratio  of  highest  to  lowest,  this  range  is  8.5  to  1. 

►  The  family  application  rate  ranges  from  .8  per  thousand  to  11.3  per  thousand. 
Expressed  as  a  ratio  of  highest  to  lowest,  this  range  is  14  to  1. 

►  The  other  civil  application  rate  ranges  from  .2  per  thousand  to  3.7  per  thousand. 
Expressed  as  a  ratio  of  highest  to  lowest,  this  range  is  18.5  to  1. 

►  The  total  application  rate  ranges  from  5.1  per  thousand  to  39.0  per  thousand. 
Expressed  as  a  ratio  of  highest  to  lowest,  this  range  is  7.6  to  1. 

►  The  area  which  is  highest  overall  (Kenora)  is  also  highest  in  terms  of  criminal  and 
family  rates.  Kenora  is  also  the  area  with  the  lowest  popula-tion  density,  but  not 
the  lowest  population. 

►  The  area  which  is  lowest  overall  (Perth)  is  not  lowest  in  terms  of  any  other  rate. 


The  application  rate  data  presented  above  raise  more  questions  than  they  answer.  Certainly 
application  rates  vary  across  areas,  but  so  do  other  variables  expected  to  be  associated  with 
application  rates,  such  as  crime  rates,  court  activity,  incidence  of  low  income,  family 
composition  and  so  on. 
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EXHIBIT  IV-1  Application  Rates  by  Area 


Area 

Criminal 

Applications 

Family 

Applications 

Other  Civil 
Applications 

Total 

Applications 

per  '000 
population 

per  '000 
population 

per  '000 
population 

per  '000 
population 

Ontario 

8.5 

4.3 

2.0 

14.9 

AJgoma 

15.3 

10.3 

2.1 

27.7 

Brant 

9.4 

8.0 

1.1 

18.5 

Bruce 

4.5 

4.0 

0.7 

9.2 

Ottawa  Carle  ton 

8.3 

2.7 

3.7 

14.7 

Cochrane 

10.5 

9.3 

3.5 

23.3 

DufTerin 

4.0 

4.3 

0.5 

8.8 

Elgin 

7.1 

4.2 

2.1 

13.4 

Essex 

9.1 

4.8 

0.9 

14.8 

Frontenac 

11.2 

7.1 

2.8 

21.1 

Grey 

5.6 

5.5 

1.5 

12.6 

Haldimand-Norfolk 

6.6 

5.1 

1.0 

12.6 

Hal  ton 

4.1 

1.9 

1.0 

7.0 

Hastings-Pr.  Edward 

10.4 

10.5 

1.6 

22.5 

Huron 

4.1 

2.5 

0.1 

6.8 

Kenora 

26.4 

11.3 

1.4 

39.0 

Kent 

7.5 

5.2 

0.7 

13.4 

Lambton 

7.4 

6.1 

0.6 

14.1 

Lanark 

6.6 

5.3 

0.6 

12.5 

Leeds -Grenville 

5.9 

5.4 

1.3 

12.6 

Lennox  -  Addington 

18.1 

5.8 

2.6 

26.5 

Niagara  (N+S) 

6.8 

3.9 

1.8 

12.4 

S  udbury  -  Mani  tou  lin 

11.8 

6.9 

1.4 

20.1 

Middlesex 

7.5 

2.2 

0.8 

10.5 

Muskoka 

5.7 

6.0 

1.5 

13.2 

Nipissing 

11.4 

9.1 

2.6 

23.1 

Northumberland 

6.4 

4.9 

3.0 

14.2 

Durham 

7.0 

3.1 

0.7 

10.8 

Oxford 

3.1 

2.4 

0.2 

5.8 

Parry  Sound 

9.3 

5.4 

1.4 

16.1 

Peel 

4.5 

0.8 

2.2 

7.5 

Perth 

3.3 

1.5 

0.3 

5.1 

Peterborough 

11.0 

4.8 

1.2 

17.0 

Prescott-Russell 

7.1 

5.4 

1.1 

13.6 

Rainy  River 

13.9 

8.2 

1.2 

23.3 

Renfrew 

5.6 

5.3 

0.6 

11.5 

Simcoe 

10.6 

6.4 

2.8 

19.7 

Stormont-  Dundas 

6.0 

5.1 

0.7 

11.8 

Temiskaming 

7.2 

7.2 

1.2 

15.7 

Thunder  Bay 

11.0 

3.7 

0.8 

15.6 

V  i  c  toria  -  H  ali  burton 

4.3 

3.7 

0.5 

8.5 

Waterloo 

7.1 

3.9 

0.9 

11.9 

Wellington 

5.0 

2.3 

1.3 

8.6 

Ham  1!  uxi  -  Wentworth 

11.6 

7.2 

2.6 

21.3 

Toronto 

10.9 

4.0 

3.4 

18.4 

York  Co. 

3.3 

2.0 

0.7 

6.0 

Highest  Area 

26.4 

11.3 

3.7 

39.0 

Lowest  Area 

3.1 

0.8 

0.2 

5.1 
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EXHIBIT  IV-2  Total  Applications  Per  1,000  Population 
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The  availability  of  area  profile  data  presents  the  opportunity  to  test  multivariate  models  of 
the  demand  for  certificates  (as  expressed  by  application  rates).  The  statistical  procedure 
used  to  model  the  demand  for  certificates  is  called  multiple  regression.  Multiple  regression 
analysis  uses  data  on  the  correlations  among  a  set  of  variables  called  'predictors'  and 
another  single  variable  called  the  criterion  variable  to  identify  those  variables  among  the  set 
of  predictors  that  most  efficiently  explain  or  account  for  the  variation  in  the  criterion 
variable.  In  the  data  set  analyzed  for  this  chapter,  characteristics  of  the  areas  served  as  the 
predictors,  and  several  types  of  application  rates  (total,  criminal,  family  and  other  civil) 
served  as  the  criterion  variables  in  separate  regression  models. 

The  complete  list  of  available  area  profile  variables  is  presented  in  the  Technical  Appendix, 
along  with  the  data  by  area.  In  effect,  the  models  attempt  to  answer  the  question  of  'what 
drives  application  rates?'  Our  findings  are  as  follows. 

Total  Applications  --  Looking  first  at  the  regression  model  for  total  applications,  we 
found  that  three  predictor  variables  (characteristics  of  the  areas)  explained,  or  accounted  for 
75%  of  the  variation  in  total  application  rates.  The  significant  predictors  identified  by  the 
model  were,  not  unexpectedly: 

►  Number  of  charges  received  in  Provincial  Court  Criminal  Division  per  thousand 
population. 

►  Male  unemployment  rate. 

►  Number  of  male  (single)  parent  families  per  thousand  population. 

The  court  data  would  be  expected  to  be  strongly  associated  with  the  number  of  criminal 
applications  received  (correlation=.75).  Male  unemployment  rate  would  logically  impact 
on  the  proportion  of  applicants  who  qualify  financially  and  may  therefore  be  more  likely  to 
approach  legal  aid  in  the  first  place.  The  number  of  male  (single)  parent  families  would  be 
an  indicator  of  family  breakup  and  therefore  associated  with  both  the  total  rate  of 
application  (correlation=.74)  and  the  rate  of  application  for  family  matters 
(correlation=.60). 

It  should  be  noted  that  other  variables  were  highly  correlated  with  the  total  rate  of 
application  but  did  not  qualify  statistically  for  inclusion  in  the  model.  Readers  interested  in 
examining  the  complete  correlation  matrix  for  the  models  discussed  in  this  section  are 
referred  to  in  the  Technical  Appendix. 

Criminal  Applications  --  With  respect  to  criminal  applications,  we  found  that  four 
predictor  variables  explained,  or  accounted  for  79%  of  the  variation  in  criminal  application 
rates.  The  significant  predictors  identified  by  the  model  were: 

►  Number  of  natives  per  thousand  population. 

►  Number  of  divorced  persons  per  thousand  population. 

►  Number  of  charges  received  in  Provincial  Court  Criminal  Division  per  thousand 
population. 

►  Incidence  of  low  income  families. 
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The  proportion  of  natives  in  the  population  was  found  to  be  highly  correlated  with  the 
criminal  application  rate  (correlations 78),  perhaps  reflecting  the  influence  on  the  model  of 
severaJ  areas  with  both  high  proportions  of  natives  and  high  criminal  application  rates.  The 
divorce  rate  presumably  impacts  on  the  financial  eligibility  of  applicants  in  general.  The 
number  of  criminal  charges  received  in  area  courts  is,  as  one  would  expect,  highly 
correlated  with  the  criminal  application  rate  (correlations 76). 


Family  Applications  --  With  respect  to  applications  for  family  matters,  we  found  that  a 
three  predictor  model  explained,  or  accounted  for  68%  of  the  variation  in  family  application 
rates.  The  significant  predictors  identified  by  the  model  were: 

►  Male  unemployment  rate 

►  Number  of  charges  received  in  Provincial  Court  Criminal  Division  per  thousand 
population. 

►  Number  of  immigrants  per  thousand  population. 

Male  unemployment  rate  is  again  highly  correlated  with  the  rate  of  family  applications 
(correlations73).  Activity  in  criminal  court  is  also,  surprisingly  perhaps,  associated  with 
the  rate  of  family  applications  (correlation=.60).  (Data  on  family  court  activity  levels  were 
not  available  for  these  analyses.)  This  may  reflect  the  stresses  placed  on  families  by  contact 
with  the  criminal  justice  system.  The  number  of  immigrants  per  thousand  population  is 
negatively  associated  with  the  rate  of  family  applications  (correlation^. 45)  indicating  that 
areas  with  higher  proportions  of  immigrant  population  have  lower  rates  of  application  to  the 
Plan  for  family  matters. 

Other  Civil  Applications  --  With  respect  to  applications  for  other  (non-family)  civil 
matters,  the  regression  model  was  less  efficient  in  explaining  inter-area  variation  in 
application  rates.  Specifically,  we  found  that  the  two-predictor  model  was  only  able  to 
account  for  31%  of  the  variation  in  other  civil  application  rates.  The  predictors  identified 
by  the  model  were: 

►  Number  of  divorced  persons  per  thousand  population. 

►  Number  of  charges  received  in  Youth  Court  Criminal  Division  per  thousand 
population. 

The  divorce  rate  was  found  to  be  positively  associated  with  the  rate  of  other  civil 
applications  (correlation=.50),  while  the  Youth  Court  activity  rate  was  only  weakly 
associated  with  this  rate  (correlation  =.13).  The  implication  of  this  generally  poor 
predictability  of  the  rate  of  other  civil  applications  is  discussed  below. 

Discussion  —  The  regression  models  just  described  for  total  applications,  criminal 
application  and  family  applications  are  able  to  explain  much  but  not  all  of  the  variation  in 
these  application  rates  across  areas.  This  finding  suggests  that  the  external  factors  which 
would  logically  be  expected  to  drive  application  rates  are  in  fact  doing  so.  What  is  not 
clear  at  this  point  is  which  factors  account  for  the  remaining  variation.  It  may  be  that 
variations  in  administrative  procedures,  for  example,  are  influencing  application  rates. 
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The  regression  model  for  other  (non-family)  civil  applications  is  not  able  to  explain  much 
of  the  variation  in  these  rates.  This  finding  suggests  that  other  factors  absent  from  the 
model  are  influencing  these  rates.  Some  of  these  influences  may  result  directly  or  indirecdy 
from  area  office  practices.  For  example,  it  may  be  that  in  some  areas,  potential  applicants 
are  unaware  that  certificates  may  be  issued  for  non-family  civil  matters.  This  situation 
could  have  the  effect  of  suppressing  application  rates. 

One  Stop  and  Two  Stop  Eligibility  Assessment  Procedures 

Before  we  examine  the  data  on  factors  effecting  accessibility,  a  major  variation  in  the  way 
in  which  applications  are  processed  should  be  introduced.  This  is  referred  to  as  the  one- 
stop  versus  two-stop  financial  eligibility  determination  process.  While  most  initial 
applications  for  legal  aid  are  taken  by  Plan  staff  in  an  Area  office.  Plan  staff  away  from 
their  office,  duty  counsel  and  private  lawyers,  applicants  subsequently  requiring  a  detailed 
financial  assessment  will  be  treated  in  one  of  two  ways,  depending  on  where  (in  which  of 
the  Plan's  47  Areas)  they  apply.  A  brief  description  of  the  background  and  history  of  this 
situation  follows. 

Since  the  Plan's  inception  in  1966,  MCSS  has  had  formal  responsibility  under  the  Legal 
Aid  Act  and  Regulation  for  the  standards  and  procedures  used  to  assess  the  financial 
eligibility  of  legal  aid  applicants.  MCSS  was  given  that  responsibility  at  the  time  because 
of  its  experience  with  a  range  of  needs  tested  programs.  The  current  practice  with  respect 
to  setting  eligibility  standards  is  that  they  are  jointly  negotiated  among  MCSS,  the  Law 
Society  and  the  Ministry  of  the  Attorney  General. 

Over  time,  it  became  clear  that  the  procedure  of  having  MCSS  staff  do  the  detailed  financial 
eligibility  assessment  of  legal  aid  applicants  had  certain  drawbacks.  Specifically: 

►  In  areas  where  the  MCSS  office  and  the  Plan  Area  office  are  not  "co-located”  the 
involvement  of  MCSS  in  the  process  required  that  applicants  make  necessary 
arrangements  to  present  themselves  at  a  second  location  (the  MCSS  office)  after 
they  had  first  applied  (typically)  at  the  Plan  office  in  their  area.  In  some  instances, 
the  necessity  for  this  second  stop  might  require  travel  on  the  part  of  the  applicant  or 
the  need  to  make  an  appointment  for  the  second  interview,  meaning  that  the  total 
time  period  required  to  complete  the  application  could  be  quite  protracted.  In  other 
other  Areas,  MCSS  staff  responsible  for  the  financial  eligibility  assessments  of 
legal  aid  applicants  would  do  this  work  on  Plan  premises.  Depending  on  the 
volume  of  cases  in  the  particular  area,  this  might  be  either  a  full-time  or  a  part-time 
responsibility  of  the  Assessment  Officer.  Depending  on  the  office  practice  with 
respect  to  requiring  applicants  to  make  appointments,  and  on  the  frequency  with 
which  the  MCSS  officer  (working  on  a  part-time  basis)  did  this  kind  of  work  for 
the  Plan,  applicants  might  again  have  the  duration  of  time  required  to  complete  their 
application  become  quite  lengthy. 

►  Because  the  assessment  of  the  financial  eligibility  of  legal  aid  applicants  is  not  one 
of  MCSS's  "central"  activities,  it  understandably  may  not  receive  the  highest 
priority  at  the  local  level  among  MCSS  staff.  As  MCSS  restraints  placed  heavier 
workloads  on  local  offices,  it  became  increasingly  difficult  to  commit  large  amounts 
of  experienced  staffs  time  to  this  role.  Consequently,  the  job  of  doing  financial 
eligibility  assessments  for  legal  aid  applicants  was  often  delegated  to  relatively 
junior  staff. 
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►  The  consequences  of  inconsistency  in  the  assessments  of  financial  eligibility  of 
legal  aid  applicants  had  little  effect  on  MCSS,  because  once  the  recommendation  to 
the  Area  Director  was  made  by  the  assessment  officer,  the  cost  of  the  certificate  was 
borne  by  the  Plan.  In  addition,  Area  Directors  had  the  discretion  to  disregard  the 
assessment  officer's  recommendation. 

In  recognition  of  these  concerns,  Plan  staff  began  to  take  over  the  role  of  the  MCSS 
assessment  officers  in  a  number  of  Areas.  This  was  done  on  a  "purchase  of  service"  basis 
whereby  the  Plan  was  reimbursed  by  MCSS  for  the  cost  associated  with  staffing  these 
positions  internally.  Up  until  1986,  21  of  the  47  Plan  Areas  had  converted  to  having  their 
staff  do  the  financial  assessments.  At  that  time,  the  process  of  conversion  was  halted  due  to 
union  concerns  about  the  potential  loss  of  MCSS  jobs  that  had  been  held  by  their  members. 

The  current  situation  with  respect  to  the  arrangements  for  conducting  financial  assessments 
is  as  follows.  In  21  of  the  47  Areas,  OLAP  staff  do  the  financial  assessments.  In  the 
remaining  26  areas,  MCSS  staff  continue  to  do  this  work.  In  some  areas,  this  function  is 
performed  by  MCSS  staff  in  Plan  offices.  In  others,  the  assessments  are  done  in  MCSS 
offices  which  may  be  located  in  or  adjacent  to  the  Plan  office,  or  they  may  be  located  some 
distance  away.  The  consequences  of  these  various  arrangements  for  applicants  can  be 
summarized  as  follows: 

►  In  some  Areas,  applicants  are  able  to  go  through  the  application  process  completely 
in  one  location.  This  is  referred  to  as  the  "one  stop"  application  process. 

►  In  other  Areas,  applicants  have  their  financial  eligibility  assessment  done  by  MCSS 
staff  located  in  the  Plan  office.  This  arrangement  is  referred  to  as  "colocated." 

►  In  other  Areas,  applicants  are  required  to  make  two  stops,  one  at  the  Plan  office  for 
the  initial  application,  and  a  second  stop  at  an  MCSS  office  for  the  financial 
assessment.  Depending  on  the  proximity  of  the  MCSS  office  to  the  Plan  office,  this 
may  involve  travel  on  the  part  of  the  applicant,  or  the  mailing  of  documents  from 
the  Area  Office  to  an  MCSS  office.  This  arrangement  is  referred  to  as  "MCSS." 

Later  in  this  section  we  present  data  on  how  the  accessibility  of  the  Plan's  application 
procedures  vary  according  to  the  type  of  office  involved  (one-stop  or  two-stop). 

Before  we  present  these  findings,  we  will  briefly  describe  the  numbers  and  locations  of 
each  of  the  three  types  of  offices.  According  to  the  Ajea  Directors  (as  verified  by 
Provincial  Office)  there  are  21  one-stop  Areas  in  which  Plan  staff  do  the  financial 
assessments,  1 1  colocated  Areas  where  financial  assessments  are  done  by  MCSS  staff  in 
the  Plan's  Area  Office,  and  15  Areas  where  financial  assessments  are  done  by  MCSS  staff 
in  MCSS  offices.  Of  the  21  areas  in  which  Plan  staff  do  the  financial  assessments,  the 
majority  (19)  are  located  in  South-Western  Ontario.  Of  the  1 1  'colocated'  areas,  six  are  in 
South-Eastern  Ontario,  and  two  are  in  each  of  the  North  and  South-West  (Metro  is  the 
remaining  co-located  office).  Of  the  15  MCSS  areas,  six  are  in  the  North,  five  are  in  the 
South-East  and  four  are  in  the  South-West. 

It  is  also  instructive  to  look  at  this  geographical  distribution  of  office  types  the  other  way 
around.  In  the  North,  there  are  six  MCSS  areas  and  two  co-located  areas.  In  the  South- 
West,  there  are  19  areas  where  Plan  staff  do  the  assessments,  four  MCSS  areas  and  two 
co-located  areas.  In  the  South-East,  there  are  six  co-located  areas,  five  MCSS  areas  and 
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two  areas  where  Plan  staff  do  the  assessments.  In  interpreting  the  data  below,  it  will  be 
important  to  be  cognizant  of  the  uneven  distribution  of  area  office  types  by  region.  The 
effect  of  this  unevenness  is  to  make  it  difficult  to  disentangle  the  impacts  of  office  type  and 
region. 

In  the  remainder  of  this  section,  we  examine  a  variety  of  factors  which  could  be  expected  to 
influence  the  extent  to  which  the  Plan's  application  procedures  are  accessible  or,  at  least  are 
seen  to  be  accessible. 

1.  Availability 

The  study  terms  of  reference  define  a  'high  availability  system'  as  one  'which  is  located  so 
[that]  most  people  who  need  it  can  get  to  it  in  a  reasonable  length  of  time'.  This  concept  of 
physical  availability  incorporates  such  factors  as  office  location,  hours  of  operation  and 
outreach  activities. 

The  surveys  of  accepted  and  rejected  applicants  asked  a  very  general  question  about 
accessibility.  The  question  was  'Did  you  have  any  trouble  finding  or  getting  to  the  Legal 
Aid  office?'.  The  response  to  this  question  was  affirmative  for  9%  of  accepted  applicants 
and  7%  of  rejected  applicants.  The  problem  reported  most  frequently  by  these  applicants 
was  that  the  office  was  hard  to  find  (68%  of  accepted  applicants  who  had  a  problem;  50% 
of  rejected  applicants  who  had  a  problem).  No  other  type  of  problem  was  reported  by 
more  than  10%  of  these  individuals.  At  this  general  level,  it  seems  that  at  least  among 
people  who  do  in  fact  apply  for  legal  aid,  no  serious  problem  comes  to  mind  with  respect  to 
the  physical  accessibility  of  OLAP's  Area  offices.  This  issue  is  examined  in  more  detail  in 
the  remainder  of  this  section. 

a)  Area  Office  Location  —  The  Plan's  Area  offices  are  located  in  major  cities  or 
towns  in  each  judicial  district.  Often  they  are  in  the  county  seat  in  more  lightly  populated 
areas.  Exhibit  IV-3  displays  the  locations  of  the  Plan's  Area  offices  in  map  form. 

Our  findings  with  respect  to  the  location  of  the  Plan's  Area  offices  are  as  follows. 

►  Data  from  the  survey  of  Area  Directors  indicated  that  the  average  distance  between 
Area  offices  and  the  nearest  criminal  and  family  courts  was  less  than  three 
kilometres.  The  farthest  distance  reported  was  17  kilometres. 

►  More  than  three  quarters  of  the  applicants  surveyed  lived  in  the  city  or  town  where 
the  Area  office  was  located.  Among  those  who  did  not,  the  average  distance  they 
had  to  travel  to  get  to  the  legal  aid  office  was  approximately  34  kilometres.  Only 
one  in  four  of  those  who  had  to  travel  (6%  of  all  applicants)  went  more  than  50 
kilometres. 

b)  MCSS  Office  Location  --  Among  Areas  in  which  detailed  financial  assessments 
for  legal  aid  are  done  in  MCSS  offices,  the  average  distance  between  the  Plan's  Area  office 
and  the  MCSS  office  was  reported  to  be  approximately  12  kilometres.  This  figure  is 
somewhat  misleading  in  that  it  is  inflated  by  a  few  extreme  cases.  (For  example,  the 
assessment  officer  located  in  North  Bay  also  services  the  Gravenhurst  and  Parry  Sound 
Areas  offices  by  mail.)  In  most  Areas  (82%),  the  distance  between  the  two  offices  was 
less  than  three  kilometres. 
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EXHIBIT  IV-3  Area  Director's  Locations  (Northern  Ontario) 
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c)  Hours  of  Operation  --  All  of  the  Plan's  Area  offices  are  open  five  days  per 
week.  In  two  Areas,  the  office  is  also  open  one  evening  each  week.  (In  some  areas,  duty 
counsel  clinics  are  also  open  in  the  evening  to  initiate  applications.)  This  means  that  initial 
applications  can  be  taken  in  Area  offices  any  weekday.  Assessment  officers  who  are  Plan 
staiff  are  available  to  do  this  work  on  the  same  schedule. 

Among  Areas  in  which  assessment  officers  are  MCSS  staff,  the  availability  of  this  service 
varies  considerably.  Among  Areas  in  which  MCSS  staff  are  colocated  in  a  Plan  Area 
office,  roughly  half  have  staff  available  to  do  assessments  for  legal  aid  five  days  per  week. 
In  the  remaining  colocated  offices,  staff  are  available  to  do  this  work  only  one  day  per 
week.  Among  Areas  in  which  MCSS  staff  do  legal  aid  assessment  work  in  MCSS  offices, 
again  roughly  half  have  staff  available  to  do  this  work  four  or  five  days  per  week.  In  the 
remaining  offices,  staff  are  available  to  do  assessments  for  legal  aid  only  one  to  three  days 
per  week. 

Related  to  the  question  of  office  hours  is  that  of  office  signs.  The  survey  of  Area  Directors 
asked  whether  the  Area  office's  hours  of  operation  were  clearly  marked  outside  the  office 
entrance.  In  one  out  of  three  Areas,  they  were  not. 

d)  Proximity  to  Public  Transit  and  Affordable  Parking  —  Data  from  the 
survey  of  Area  Directors  indicates  that  87%  of  the  area  offices  are  located  within  a  ten 
minute  walk  of  the  nearest  public  transit  stop.  In  all  but  one  of  the  remaining  Areas,  the 
response  to  this  question  was  'not  applicable',  indicating  rural  areas  in  which  people  are 
reliant  on  private  transportation.  Proximity  to  public  transit  was  almost  never  cited  as  a 
problem  by  respondents  to  the  surveys  of  applicants. 

All  but  one  of  the  Area  Directors  reported  that  public  parking  was  available  near  their  Area 
office  at  a  cost  likely  to  be  affordable  to  applicants  for  legal  aid.  Applicants  rarely  reported 
parking  problems  as  contributing  to  difficulties  encountered  in  getting  to  an  Area  office. 

e)  Availability  of  Services  in  French  -  The  French  Language  Services  Act 
R.S. 0.1986,  defines  areas  of  the  province  in  which  persons  have  'the  right. ...to 
communicate  in  French  with,  and  to  receive  available  services  in  French  from,  any  head  or 
central  office  of  a  government  agency  or  institution  of  the  Legislature,  and  has  the  same 
right  in  respect  of  any  other  office  of  such  agency  or  institution  that  is  located  in  or  serves 
an  area  designated  in  the  Schedule'  (Sec.5(l)). 

Despite  the  fact  that  the  Plan  was  not  designated  as  a  government  agency  pursuant  to  the 
Act,  it  was  decided  to  attempt  to  provide  services  in  French  in  the  19  of  the  Plan’s  47  Areas 
designated  in  the  Schedule  referred  to  above.  Emphasis  was  given  to  offering  services  in 
French  to  clients  as  opposed  to,  for  example,  members  of  the  Bar.  The  Plan's  efforts  in 
this  regard  have  included  hiring  bilingual  staff  as  vacancies  arose,  sending  staff  on  French 
language  training  at  Plan  expense,  and  publishing  most  forms,  the  Annual  Report,  the 
Legal  Aid  Letter  and  the  Legal  Aid  Pamphlet  in  both  languages.  Other  publications  such  as 
the  Legal  Accounts  Manual,  the  Legal  Aid  Assessment  Manual  (published  by  MCSS), 
advertisements  for  the  sale  of  Research  Facility  material  and  the  Research  Facility's 
memoranda  are  only  in  English. 

The  survey  of  Area  Directors  asked  about  the  availability  of  both  initial  application  and 
financial  assessment  services  in  French.  The  responses  indicated  that  in  areas  designated 
under  the  French  Language  Services  Act  it  is  almost  always  possible  to  have  both  types  of 
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service  provided  in  French.  This  was  found  to  be  the  case  regardless  of  whether  financial 
assessments  were  done  by  Plan  staff  or  by  MCSS  staff.  The  availability  of  services  in 
French  in  non-designated  areas  was  dramatically  less. 

This  finding  was  also  reflected  in  the  survey  responses  of  assessment  officers.  Regardless 
of  whether  they  were  working  in  a  (French)  designated  area,  approximately  three  out  of 
four  reported  that  French-speaking  applicants  in  their  areas  were  generally  able  to  have  their 
assessments  done  in  French  if  desired. 

f)  Remote  Areas  --  In  most  Areas,  the  Plan  only  staffs  one  office  where 
applications  for  certificates  are  taken.  Applications  are  also  taken  by  Plan  staff  away  from 
their  offices,  by  duty  counsel  and  other  private  lawyers,  and  less  frequently  by  clinic  staff, 
MCSS  staff  and  Native  Courtworkers.  As  a  result,  it  is  not  always  necessary  for 
applicants  to  visit  the  Area  office  in  order  to  apply  for  legal  aid.  However,  it  is  certainly  the 
case  that  applicants  in  some  areas  of  the  province  are  likely  to  live  closer  to  the  nearest  Area 
office  than  are  applicants  in  other  areas  of  the  province. 

The  census  data  supplied  by  Statistics  Canada  provided  an  opportunity  to  test  a  hypothesis 
related  to  the  issue  of  access  to  legal  aid  in  remote  areas.  Although  data  on  the  geographical 
distribution  of  all  potential  applicants  was  not  available,  the  population  density  of  each  Area 
was.  The  densities  ranged  from  3480  persons  per  square  kilometre  in  Toronto  to  .13 
persons  per  square  kilometre  in  Kenora  District.  The  population  density  for  Ontario  as  a 
whole  was  9.9  persons  per  square  kilometre. 

As  an  indicator  of  the  impact  of  population  density  on  the  accessibility  of  the  Plan's 
services,  correlations  were  calculated  between  these  densities,  and  Area  application  rates. 
Separate  correlation  coefficients  were  calculated  for  criminal  applications,  family 
applications,  other  civil  applications  and  total  applications.  A  complete  listing  of  these 
application  rates  is  provided  in  Exhibit  IV- 1  above. 

Virtually  no  relationship  was  found  between  population  density  and  application  rate.  The 
highest  correlation  obtained  was  that  for  other  civil  applications  (.35).  The  correlations 
between  population  density  and  the  other  rates  were:  criminal  (.05),  family  (-.16)  and  total 
(-02). 

These  data  provide  no  support  for  the  argument  that  persons  living  in  less  densely 
populated  areas  are  less  likely  to  apply  for  legal  aid.  By  extension,  they  suggest  that  any 
access  problems  created  by  the  fact  that  some  applicants  live  relatively  far  from  the  nearest 
Area  office  are  often  compensated  for  by  the  availability  of  alternative  application 
procedures  and/or  the  willingness  and  ability  of  applicants  to  travel  to  the  Area  office. 

g)  Discussion  —  The  surveys  of  applicants  identified  few  individuals  who 
experienced  any  difficulty  in  finding  or  getting  to  their  nearest  legal  aid  office.  The  offices 
themselves  are  generally  well  located  in  terms  of  their  proximity  to  both  applicants'  homes 
and  area  courts,  and  (as  appropriate)  to  local  MCSS  offices.  The  hours  of  operation  of 
OLAP  offices  were  not  seen  by  applicants  as  posing  a  barrier  to  access,  although  the  same 
cannot  be  said  for  those  MCSS  offices  responsible  for  the  financial  assessment  of 
applicants  for  legal  aid.  With  respect  to  the  provision  of  services  in  French  to  applicants  in 
areas  of  the  province  designated  under  the  French  Language  Services  Act,  the  situation  has 
improved  markedly.  Most  communications  with  applicants  (oral  and  written)  can  be 
conducted  in  French  in  these  areas.  Further  efforts  are  underway  to  increase  the  accessi- 
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bility  of  the  Plan's  services  to  Francophones.  Finally,  with  respect  to  the  accessibility  of 
the  Plan's  application  procedures  in  remote  areas  of  the  province,  the  data  on  application 
rates  give  no  reason  to  believe  that  these  services  are  used  any  less  by  people  living  in  less 
densely  populated  areas  compared  to  people  living  in  more  urbanized  areas. 

Taken  together,  these  data  indicate  that  the  Plan  is  generally  achieving  the  objective  of 
offering  a  highly  available  service. 

2.  Awareness 

The  accessibility  of  legal  aid  is  related  to  the  extent  to  which  potential  applicants  perceive 
themselves  as  needing  the  services  provided,  and  to  the  extent  to  which  they  both  know 
what  services  are  provided  and  how  to  apply  for  them.  Hence  there  are  two  types  of 
information  that  the  Plan  should  be  disseminating  to  potential  applicants  and  to  agencies 
likely  to  refer  potential  applicants.  These  are  information  about  eligibility  for  legal  aid-- 
what  types  of  legal  problems  are  covered,  and  what  are  the  Financial  criteria,  and 
information  about  how  and  where  to  apply. 

The  Plan's  efforts  to  generate  increased  awareness  of  its  services  and  procedures  include 
listing  Area  Offices  in  local  telephone  directories,  printing  and  distributing  pamphlets, 
providing  duty  counsel  services  in  local  courts,  signs  in  jails  and  court  houses  and  contacts 
between  the  Area  Director  and  local  agencies.  The  Plan  has  not  recently  engaged  in  public 
education  efforts  in  the  mass  media,  although  a  campaign  was  under  consideration  in  1989. 
Primarily  for  reasons  of  cost,  this  campaign  was  not  proceed  with. 

In  the  remainder  of  this  section,  we  look  at  the  level  of  awareness  of  the  Plan's  services 
and  procedures  both  among  applicants,  and  among  a  range  of  agencies  and  individuals 
likely  to  come  in  contact  with  potential  applicants. 

a)  Applicants  —  The  surveys  of  applicants  conducted  for  this  review  asked  several 
questions  aimed  at  developing  an  understanding  of  how  these  people  came  to  apply  for 
legal  aid. 

Among  the  60%  of  applicants  whose  decision  to  apply  was  influenced  by  someone  else’s 
suggestion  or  advice,  the  most  frequent  sources  of  this  advice  were  private  lawyers  (46%), 
family  or  friends  (23%),  MCSS  staff  (12%)  and  duty  counsel  (10%).  Clearly,  members  of 
the  private  bar  are  an  important  source  of  referrals  to  Area  Offices. 

The  applicants  were  also  asked  whether  they  were  worried  about  approaching  legal  aid  for 
help,  and  if  so  why.  Of  the  third  of  applicants  who  were  worried,  the  most  frequent 
reasons  for  this  worry  were  concern  that  their  application  would  be  refused  (41%), 
embarrassment  (19%),  lack  of  familiarity  with  legal  aid  (15%)  and  the  belief  that  legal  aid 
could  not  help  with  their  problem  (10%).  Except  for  embarrassment,  the  other  reasons  for 
worry  concerned  the  applicants'  awareness  and  understanding  of  the  Plan's  policies  and 
procedures. 

b)  Private  Lawyers  --  The  survey  of  the  private  bar  asked  about  the  degree  to  which 
potential  applicants  are  informed  about  legal  aid  and  how  it  works.  Approximately  two 
thirds  of  the  lawyers  who  have  been  contacted  by  potentially  eligible  non-applicants 
reported  that  these  individuals  are,  in  general  at  least  somewhat  informed  about  the  Plan. 
The  remaining  third  of  these  lawyers  reported  that  these  individuals  are  not  at  all  informed. 
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When  asked  why  these  potentially  eligible  persons  did  not  apply,  the  reasons  given  most 
frequently  were: 

►  Lack  of  awareness  that  their  legal  problem  would  be  covered. 

►  Belief  that  their  financial  circumstances  would  make  them  ineligible. 

►  Ignorance  of  the  Plan's  application  procedures. 

These  responses  again  indicate  a  general  lack  of  awareness  of  the  Plan's  eligibility  criteria 
and  application  procedures  on  the  part  of  applicants. 

Private  lawyers  who  also  provide  duty  counsel  services  to  the  Plan  on  a  per  diem  basis 
were  asked  about  any  perceived  limits  to  the  effectiveness  of  duty  counsel  in  directing 
potential  applicants  to  the  Plan.  The  problem  cited  most  frequently  (37%  of  duty  counsel) 
was  lack  of  knowledge  of  the  Plan’s  eligibility  criteria  on  the  part  of  duty  counsel,  followed 
by  lack  of  knowledge  of  OLAP's  application  procedures  (19%).  It  appears  that  even 
lawyers  who  work  with  the  Plan  and  legal  aid  applicants  on  a  regular  basis  are  often 
unaware  of  information  applicants  will  need  to  assess  their  potential  eligibility,  and  to 
initiate  an  application. 

c)  Staff  Duty  Counsel  --  The  survey  of  lawyers  working  for  York  County's  staff 
duty  counsel  program  also  asked  about  the  level  of  awareness  of  the  Plan  among  their 
clients.  The  findings  were  similar  to  those  reported  above  for  the  private  bar.  Seven  of  the 
nine  staff  members  surveyed  (77%)  described  their  clients  as  at  least  somewhat  informed 
about  legal  aid  and  how  it  works.  The  reasons  cited  most  often  for  any  observed  lack  of 
awareness  were  those  noted  above  for  private  lawyers. 

d)  Independent  Community  Legal  Clinics  --  The  survey  of  clinics  asked  a 
range  of  questions  about  both  applicants'  awareness  of  the  Plan,  and  about  the  adequacy  of 
the  Plan's  efforts  to  raise  the  level  of  awareness  among  potential  applicants.  The  principal 
findings  were  as  follows: 

►  74%  of  the  clinics  surveyed  reported  that  low  income  people  in  their  areas  were 
generally  aware  of  OLAP's  certificate  system. 

►  23%  of  the  clinics  were  aware  of  any  efforts  made  by  OLAP  to  inform  low  income 
people  about  its  certificate  services 

►  Only  13%  of  the  clinics  surveyed  considered  that  OLAP  is  making  adequate  efforts 
to  inform  potential  applicants  about  its  certificate  services.  Of  particular  concern 
were  persons  who  do  not  speak  English  well,  and  recent  immigrants.  These  issues 
are  discussed  in  detail  in  Chapter  VII  below. 

Data  compiled  by  the  Plan's  Clinic  Funding  Manager  provide  some  insight  into  the  extent 
to  which  the  clinics  refer  potential  applicants  to  local  Area  Offices.  In  1989,  a  total  of 
3,207  persons  were  referred  by  clinic  staff  directly  to  the  Plan's  Area  Offices.  In 
comparison,  15,179  persons  were  referred  to  the  private  bar  (some  of  whom  may  have 
subsequently  been  referred  to  the  Plan  for  a  certificate),  5,577  persons  were  referred  to 
social  service  agencies,  and  12,004  persons  were  referred  to  other  clinics.  It  is  also 
instructive  to  look  at  the  distribution  of  the  3,207  persons  referred  to  Area  Offices  by 
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individual  clinics.  Of  the  64  clinics  for  which  referral  data  are  available,  only  17  referred 
any  potential  clients  to  an  Area  Office.  Taken  together,  these  data  indicate  that  the  extent  to 
which  clinic  staff  refer  people  directly  to  Area  Offices  is  quite  limited,  both  in  absolute 
terms  and  particularly  when  individual  clinics  are  examined. 

Among  persons  referred  by  the  clinics  to  the  Area  Office,  some  may  be  reluctant  to  apply 
for  a  certificate.  The  survey  of  clinics  asked  how  often  each  of  a  list  of  possible  reasons 
for  this  reluctance  was  cited  by  potential  applicants.  Lack  of  familiarity  with  certificate 
services  was  identified  as  either  a  frequent  or  occasional  reason  by  84%  of  the  clinics.  The 
comparable  figures  for  'belief  that  the  applicant  would  not  be  financially  eligible’  and’ 
belief  that  their  problem  would  not  be  covered"  were  87%  and  77%,  respectively. 

e)  Funding  Sources  --  A  final  issue  with  respect  to  awareness  concerns  the  extent 
to  which  the  Plan  is  making  people  aware  of  its  funding  sources.  Of  particular  concern  is 
knowledge  of  the  contributions  made  by  the  two  participating  levels  of  government,  and  by 
the  profession.  While  applicants  would  not  be  expected  to  know  how  the  Plan  is  financed, 
it  would  seem  reasonable  to  expect  that  private  lawyers,  especially  those  who  do  certificate 
work,  would  know  where  the  money  is  coming  from.  In  order  to  measure  this  level  of 
awareness,  an  open-ended  question  was  asked  on  the  survey  of  the  private  bar.  The 
question  was  'As  far  as  you  are  aware,  what  are  the  Plan's  three  major  sources  of  funding 
in  descending  order  of  magnitude?'. 

The  responses  received  to  this  question  indicate  that  the  level  of  awareness  of  the  Plan's 
funding  sources  among  members  of  the  private  bar  is  low.  The  sources  named  most 
frequently  as  the  largest  were  the  provincial  government  (28%  of  respondents), 
government  in  general  (27%  of  respondents),  the  Law  Foundation/trust  account  interest 
(8%),  the  Law  Society  (6%),  and  lawyers'  contributions  (5%).  The  sources  named  most 
frequendy  as  second  largest  were  the  Law  Society  (17%),  lawyers'  contributions  (17%), 
the  Law  Foundation/trust  account  interest  (15%),  government  in  general  (9%)  and  the 
provincial  government  (6%).  Finally,  the  sources  named  most  frequently  as  third  largest 
were  client  contributions  (14%),  lawyers'  contributions  (10%),  the  Law  Foundation/trust 
account  interest  (7%),  and  the  Law  Society  (7%).  Of  the  786  lawyers  who  responded  to 
the  survey,  only  20  explicidy  mentioned  the  federal  government  as  a  source  of  funding  for 
the  Plan. 

f )  Discussion  -  Applicants  are  split  between  the  slight  minority  who  decide  on  their 
own  to  apply  for  legal  aid,  and  those  who  apply  pursuant  to  the  suggestion  of  (typically)  a 
lawyer,  family  member  or  friend.  The  most  frequently-expressed  concern  about  applying 
relates  to  a  fear  that  the  applicant  will  not  be  eligible  for  assistance. 

Among  persons  who  frequently  or  occasionally  refer  potential  applicants  to  the  Plan,  the 
reasons  for  any  observed  reluctance  to  actually  apply  most  often  concern  beliefs  that  their 
problem  would  not  be  covered,  or  that  they  would  be  financially  ineligible,  or  simple  lack 
of  familiarity  with  the  Plan's  application  procedures. 

While  general  information  about  the  Plan  is  widely  available,  what  both  potential 
applicants,  and  other  people  who  refer  applicants  to  the  Plan  lack  is  a  more  detailed 
understanding  of  the  Plan's  coverage  and  financial  eligibility  criteria,  and  of  its  application 
procedures.  This  is  not  surprising,  given  the  complexity  of  the  Plan’s  eligibility  criteria 
(especially  financial).  While  it  may  not  be  reasonable  to  expect  to  make  potential  applicants 
(or  even  referral  sources)  sufficiendy  well  informed  about  the  Plan's  financial  eligibility 
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criteria  that  they  can  accurately  assess  their  likely  eligibility  status  prior  to  being  formally 
assessed,  the  same  cannot  be  said  for  the  coverage  criteria.  This  is  an  area  where  the  Plan 
should  attempt  to  promote  a  better  understanding  among  referral  sources  (especially)  and 
the  public  generally. 

3.  Approachability 

The  terms  of  reference  described  approachable  services  as  those  which  persons  aware  of 
and  needing  the  service  are  willing  to  use.  To  a  large  extent,  the  issue  of  approachability 
refers  to  the  particular  requirements  and  sensitivities  of  members  of  special  needs  groups 
such  as  ethnic  and  cultural  minorities  and  the  disabled.  These  specific  concerns  are 
discussed  in  detail  in  Chapter  VII  below.  In  this  section,  data  are  presented  relating  to 
approachability  at  a  general  level. 

a)  Applicants  --  The  surveys  of  accepted  and  rejected  applicants  asked  whether 
applicants  were  at  all  worried  about  approaching  legal  aid  for  help.  One  in  three  applicants 
replied  affirmatively  to  this  question.  The  reasons  cited  most  frequently  for  this  worry 
were  fear  that  the  applicant  might  be  refused  (41%  of  respondents),  embarrassment  (19%), 
anxiety  associated  with  a  first  contact  with  the  service  (15%)  and  concern  that  legal  aid 
would  not  be  able  to  help  (10%).  With  the  possible  exception  of  embarrassment,  these 
worries  do  not  indicate  that  applicants  view  the  Plan  as  unapproachable. 

One  element  of  approachability  is  presumably  the  degree  to  which  the  staff  of  the  service 
are  viewed  as  polite  and  helpful  in  their  dealings  with  applicants.  The  surveys  of  accepted 
and  rejected  applicants  found  that  Area  Office  staff  were  seen  as  either  very  or  fairly  polite 
by  94%  of  accepted  applicants  and  by  89%  of  rejected  applicants.  Similarly,  Area  Office 
staff  were  described  as  either  very  or  fairly  helpful  by  93%  of  accepted  applicants  and  by 
80%  of  rejected  applicants.  Considering  that  this  latter  group  did  not  receive  the  primary 
form  of  help  they  were  seeking  (a  certificate)  their  positive  rating  of  the  helpfulness  of  Area 
Office  staff  is  noteworthy. 

b)  Private  Lawyers  --  The  survey  of  the  private  bar  asked  several  questions  relevant 
to  the  issue  of  the  approachability  of  the  Plan's  certificate  services.  At  a  general  level,  95% 
of  the  lawyers  surveyed  indicated  that  potential  clients  are  either  very  or  somewhat 
receptive  to  using  legal  aid.  The  reasons  cited  most  frequently  for  not  applying  related  to 
limited  awareness  on  the  part  of  applicants  as  to  the  Plan’s  eligibility  criteria  and  application 
procedures.  Only  the  reported  'reluctance  to  apply  for  a  social  assistance  type  of  service' 
(cited  by  32%  of  the  lawyers  surveyed)  could  be  considered  to  reflect  on  the 
approachability  of  the  Plan’s  services.  Again,  these  data  do  not  suggest  the  presence  of 
any  major  problem  in  this  area. 

c)  Staff  Duty  Counsel  --  Staff  duty  counsel  in  York  County  were  also  asked  about 
the  receptiveness  of  potential  applicants  to  using  legal  aid  services.  Among  respondents  to 
the  survey,  90%  described  applicants  as  being,  in  general,  very  receptive  to  this  idea. 
Again,  the  main  reasons  cited  for  not  applying  concerned  lack  of  awareness  of  the  Plan's 
eligibility  criteria  and  application  procedures. 

d)  Independent  Community  Legal  Clinics  --  The  survey  of  clinics  asked  about 
the  extent  to  which  Area  office  staff  are  polite  and  helpful  in  their  dealings  with  applicants. 
Of  the  clinics  responding  to  the  survey,  89%  described  local  Area  Office  staff  as  either  very 
or  fairly  polite,  while  85%  described  them  as  either  very  or  fairly  helpful. 
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e)  Assessment  Officers  --  The  surveys  of  assessment  officers  asked  a  general 
question  about  the  extent  to  which  each  of  a  range  of  factors,  in  the  respondents’ 
experience,  limit  the  accessibility  of  the  Plan's  certificate  services.  Included  in  the  list  of 
potential  barriers  were  several  related  to  the  two-stop  assessment  process.  (These  factors 
were  only  presented  to  staff  employed  by  MCSS,  and  not  those  employed  by  the  Plan.) 
Exhibit  IV-4  was  prepared  to  summarize  the  responses  to  these  items. 

As  can  be  seen  in  Exhibit  IV-4,  staff  in  MCSS  offices  perceive  the  following  to  pose 
greater  barriers  to  access  than  do  staff  co-located  in  Plan  offices:  location  of  both  area 
offices  and  MCSS  offices  (both  individually  and  in  relation  to  each  other)  hours  of 
operation  of  both  area  offices  and  MCSS  offices,  lack  of  coordination  between  Legal  Aid 
and  MCSS  in  processing  applications,  and  especially  the  general  requirement  that 
applicants  attend  at  both  offices.  Among  assessment  officers  in  MCSS  offices,  almost 
two-thirds  regard  this  requirement  as  limiting  the  accessibility  of  certificate  services. 


EXHIBIT  IV-4  Barriers  to  Access  Related  to  One-Stop/Two-Stop 

Assessment  Procedures  Identified  by  Assessment 
Officers  in  Colocated  and  MCSS  Offices 


Percentage  of  Staff 
Identifying  Each  Factor 
as  a  Barrier  to  Access 

Office 

Type 

Colocated* 

MCSS** 

% 

% 

Location  of  the  Area  Office 

5 

32 

Location  of  the  MCSS  Office 

0 

32 

Hours  of  operation  of  the  Legal  Aid  Area  Office 

11 

14 

Hours  of  operation  of  the  MCSS  Office 

11 

23 

The  requirement  that  the  applicant  attend  at  both  the  Legal  Aid  Office 
and  the  MCSS  Office 

5 

64 

The  distance  between  the  Legal  Aid  Office  and  the  MCSS  Office 

5 

27 

Lack  of  coordination  between  Legal  Aid  and  MCSS  in  processing 
applications 

5 

27 

*  One-Stop  **  Two-Slop 


f )  Discussion  --  The  data  collected  for  this  review  did  not  identify  any  aspects  of  the 

Plan's  procedures  that  are,  in  general,  limiting  the  willingness  of  applicants  to  avail 
themselves  of  the  Plan's  services.  The  staff  of  the  Plan's  offices  are,  themselves,  reported 
to  be  generally  both  polite  and  helpful.  Only  the  requirement  that  applicants  attend  at  both 
an  OLAP  office  and  an  MCSS  office  (in  some  areas  of  the  province)  appears  to  constitute  a 
potential  barrier  to  access.  Although  this  barrier  was  not  identified  as  such  by  the 
applicants  who  responded  to  the  surveys  conducted  for  this  review,  this  may  be  because 
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they  have  no  experience  with  a  relevant  frame  of  reference  or  point  of  comparison  (such  as 
the  one-stop  procedure). 

Readers  are  reminded  that  this  chapter  is  limited  to  a  general  discussion  of  the  accessibility 
of  the  Plan.  Approachability  concerns  affecting  members  of  a  number  of  special  needs 
groups  are  discussed  below  in  Chapter  VII. 

4.  Impact  of  the  Overall  Pattern  of  Accessibility 

The  terms  of  reference  for  this  review  identified  a  requirement  to  examine  the  impact  of  the 
overall  pattern  of  accessibility.  This  was  to  be  accomplished  through  two  surveys  of 
individuals  who  did  not  receive  legal  aid,  but  would  have  been  eligible  for  assistance  had 
they  applied.  Two  broad  concerns  were  to  be  addressed  through  these  surveys.  The  first 
was  the  question  of  the  extent  to  which  eligible  non-applicants  were  not  applying,  and  the 
reasons  for  their  decision  not  to  take  advantage  of  the  Plan's  assistance.  Was  it  generally 
because  of  a  lack  of  awareness  of  the  Plan's  services;  the  belief  that  they  would  not  qualify 
financially;  the  belief  that  their  problem  was  not  one  for  which  certificates  are  issued;  a 
previous  bad  experience  with  the  Plan;  or,  was  it  something  else  entirely? 

The  second  broad  concern  that  was  to  be  addressed  by  the  surveys  of  eligible  non¬ 
applicants  was  what  (if  anything)  they  did  in  lieu  of  obtaining  assistance  from  the  Plan. 
Did  they  hire  a  lawyer  privately;  drop  the  matter,  or,  represent  themselves?  At  issue  here 
was  the  question  of  the  impact  on  potential  recipients  of  legal  aid  of  not  receiving  assistance 
from  the  Plan. 

The  terms  of  reference  called  for  two  specific  groups  of  eligible  non-applicants  to  be 
surveyed.  These  were  a  sample  of  criminal  accused  in  Toronto,  and  a  province-wide 
sample  of  persons  recently  involved  in  divorce  proceedings. 

Criminal  eligible  non-applicants.  In  the  course  of  developing  a  methodology  for  the 
conduct  of  a  survey  of  eligible  non-applicants  among  accused  persons  in  criminal  courts  in 
Toronto,  we  became  aware  of  a  prevailing  view  that  few,  if  any  criminal  accused  in 
Toronto  are  not  specifically  made  aware  of  legal  aid.  This  reflects  the  activities  of  duty 
counsel,  detention  centre  staff,  police  officers,  the  Salvation  Army  and  others.  In  addition, 
accused  who  appear  without  counsel  are  generally  asked  specifically  by  the  presiding  judge 
whether  they  have  engaged  a  lawyer  and  applied  for  legal  aid  (if  necessary). 

The  view  that  very  few  criminal  accused  in  Toronto  are  unaware  of  legal  aid  and  how  it 
works  was  supported  by  a  series  of  interviews  with  knowledgeable  informants  and  by 
direct  courtroom  observation.  It  became  clear  that  by  the  time  of  their  first  appearance, 
almost  all  accused  have  hired  a  lawyer  and/or  initiated  an  application  for  legal  aid. 

On  the  basis  of  these  preliminary  enquiries,  it  was  decided  to  abandon  the  survey  of 
criminal  eligible  non-applicants.  This  decision  was  based  primarily  on  our  conclusion  that 
it  would  be  very  difficult  to  locate  enough  respondents  to  generate  any  usable  data. 

Divorced  eligible  non-applicants.  In  order  to  assess  the  accessibility  of  legal  aid  to  persons 
with  a  family  law  problem,  it  was  decided  to  conduct  a  survey  of  persons  involved  in 
recent  divorce  cases.  Briefly,  the  methodology  utilized  in  this  survey  (described  in  detail  in 
Chapter  II)  was  as  follows: 
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►  The  names  and  addresses  of  5,200  individuals  in  recently-completed  uncontested 
divorce  cases  were  obtained  from  files  located  in  a  sample  of  25  of  Ontario's  50 
Supreme  Court  Registry  Offices. 

►  An  abbreviated  financial  eligibility  test  was  developed  based  on  some  empirical 
work.  A  short  form  of  the  full  test  was  required  because  of  its  complexity  and  the 
large  amount  of  information  it  is  based  on. 

►  Packages  of  survey  material  were  mailed  2,650  persons,  randomly-selected  from 
the  file  of  5,200  names.  The  survey  instrument  asked  about  the  respondent's  need 
for  and  use  of  a  lawyer  or  alternative  source  of  assistance,  as  well  as  their  use  of 
legal  aid.  The  instrument  concluded  with  a  series  of  financial  question  which  were 
used  by  our  staff  to  post-code  the  responses  into  the  following  three  categories 

definitely  eligible  for  a  certificate 

probably  eligible  for  a  certificate  (perhaps  with  a  payment  agreement) 
definitely  not  eligible  for  a  certificate. 

Of  the  2,650  survey  packages  mailed  out,  690  were  not  deliverable.  Only  357  completed 
instruments  were  returned  for  a  response  rate  of  approximately  19%.  This  somewhat  low 
response  rate  was  not  unexpected  for  a  number  of  reasons.  The  major  reason  was 
probably  the  use  of  addresses  from  the  divorce  files.  Often  when  people  terminate  a 
marriage,  one  or  both  of  the  parties  will  move  to  a  new  residence.  Women  may  also  revert 
to  their  maiden  names  following  a  divorce.  In  addition,  some  of  the  divorces  in  the  file  had 
been  completed  more  than  a  year  prior  to  the  survey  (and  had  been  initiated  several  years 
before  that).  Hence,  there  was  good  reason  to  expect  that  many  of  the  surveys  would  not 
find  their  way  to  their  addressees. 

Undoubtedly,  some  surveys  were  not  completed  because  the  potential  respondents  saw  the 
survey  as  intruding  into  a  private  and  perhaps  still  painful  episode  in  their  lives.  It  is  not 
unusual  for  surveys  that  ask  about  peoples'  private  affairs  and  finances  to  foster  a  low 
response  rate. 

Finally,  response  rates  of  mail  surveys  in  general  rarely  exceed  30%  even  when  the 
distribution  list  is  'fresh'  and  there  is  some  clear  incentive  for  the  individual  to  respond.  In 
the  case  of  this  survey,  the  objective  of  helping  the  Plan  to  improve  its  services  would 
likely  have  seemed  too  abstract  and  remote  to  create  much  enthusiasm  among  most 
respondents. 

The  net  effect  of  the  19%  response  rate  obtained  for  this  survey  is  to  sound  a  cautionary 
note  with  respect  to  its  interpretation.  No  firm  conclusions  are  warranted  on  the  basis  of 
these  data.  They  should  be  taken  as  indicative  of  the  situations  examined,  rather  than 
conclusive. 

Given  the  foregoing  caveats,  the  findings  of  the  survey  of  respondents  in  recent  divorce 
cases  are  as  follows.  (Exhibit  IV-5  presents  the  data  in  chart  form.) 
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EXHIBIT  IV-5  Breakdown  of  357  Respondents  to  Divorce  Survey 
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►  Of  the  357  respondents  to  the  survey,  228  (64%)  were  represented  by  a  lawyer. 

►  Of  the  228  respondents  who  were  represented  by  a  lawyer,  87  (38%)  considered 
applying  for  legal  aid.  Of  these  87,  48  (55%  of  87)  were  issued  certificates,  13 
(15%)  were  refused  and  27  (31%)  never  actually  applied. 

►  Of  the  228  respondents  who  were  represented  by  a  lawyer,  141  (62%)  did  not 
consider  applying  for  legal  aid. 

►  Of  the  87  respondents  who  were  represented  by  a  lawyer  and  at  least  considered 
applying  for  legal  aid,  66  (75%)  reported  having  some  concerns  about  applying. 
The  concerns  reported  most  frequently  were: 

general  apprehension  due  to  the  fact  that  the  person  had  never  applied  for 
legal  aid  before  (43  respondents) 

fear  that  the  person  might  be  turned  away  (36  respondents) 
embarrassment  (29  respondents) 

thinking  that  legal  aid  could  not  provide  good  service  (14  respondents) 
thinking  that  legal  aid  could  not  help  (13  respondents) 
office  location  not  convenient  (ten  respondents) 
office  hours  not  convenient  (eight  respondents) 

among  the  concerns  mentioned  by  five  or  fewer  respondents  were  those 
related  to  language  problems  and  cultural  sensitivity. 

►  Of  the  27  respondents  who  were  represented  by  a  lawyer,  and  considered  but  never 
actually  did  apply  for  legal  aid,  20  provided  sufficient  financial  data  to  assess  their 
eligibility  for  a  certificate.  Of  these,  four  would  definitely  have  been  eligible  for  a 
certificate,  eight  would  probably  have  been  eligible  and  eight  would  not  have  been 
eligible. 

►  Of  the  357  respondents  to  the  survey,  129  (36%)  were  not  represented  by  a  lawyer. 
Of  these  129,  88  (69%)  saw  no  need  for  a  lawyer.  An  additional  39  (30%  of  129) 
reported  that  cost  was  a  factor  in  their  decision  not  to  be  represented  by  a  lawyer. 

►  Of  the  129  respondents  who  were  not  represented  by  a  lawyer,  51  (40%)  handled 
the  matter  without  assistance,  23  (18%)  used  a  paralegal,  14  (11%)  relied  on  their 
ex-spouse's  lawyer,  12  (10%)  used  a  divorce  kit,  and  2  used  a  mediator  (the 
remainder  did  not  indicate  what  they  did). 

►  Of  the  39  respondents  who  did  not  have  a  lawyer  due  to  cost,  only  18  provided 
sufficient  financial  data  to  assess  their  financial  eligibility  for  a  certificate.  Of  these, 
two  would  definitely  have  been  eligible,  six  would  probably  have  been  eligible  and 
10  would  not  have  been  eligible. 

►  Of  the  29  respondents  who  were  not  represented  by  a  lawyer  due  to  cost  and  did 
not  apply  for  legal  aid,  the  reasons  given  most  frequently  for  not  applying  were  as 
follows: 

the  belief  that  they  would  not  be  eligible  financially  was  reported  by  16 
respondents,  of  whom  one  would  definitely  have  been  eligible,  three  would 
probably  have  been  eligible  and  seven  would  not  have  been  eligible  (the 
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remaining  five  did  not  provide  enough  financial  information  to  assess  their 
eligibility) . 

the  belief  that  legal  aid  was  not  available  for  divorce  matters  was  reported  by 
eight  respondents. 

a  general  lack  of  awareness  of  legal  aid  was  reported  by  eight  respondents, 
four  respondents  reported  that  they  did  not  apply  because  there  was  no  legal 
aid  office  located  in  the  area  where  they  were  living. 

The  results  of  the  divorce  survey  indicate  that  few  respondents  (in  divorce  cases)  are  doing 
without  legal  services  due  to  their  cost.  Two  out  of  three  were  represented  by  a  lawyer. 
Among  those  not  represented  by  a  lawyer,  two  out  of  three  saw  no  need  for  a  lawyer. 
Among  the  129  unrepresented  survey  respondents,  39  (30%)  reported  cost  to  be  a  main 
factor  in  their  decision  not  to  be  represented  by  a  lawyer.  Of  these  39,  ten  applied  for  legal 
aid  and  were  found  to  be  ineligible.  Of  the  remaining  29,  only  two  would  clearly  have 
been  eligible  for  legal  aid  had  they  applied.  An  additional  six  would  probably  have  been 
eligible  (twenty-one  did  not  supply  sufficient  financial  data  to  assess  their  potential 
eligibility).  Taken  together,  these  data  indicate  that  the  proportion  of  unrepresented 
respondents  in  uncontested  divorces  who  could  be  described  as  eligible  non-applicants  for 
legal  aid  would  fall  in  the  range  of  2%  (8  of  357)  to  8%  (29  of  357)  depending  upon  the 
assumption  made  regarding  the  finanical  characteristics  of  those  survey  respondents  who 
did  not  supply  financial  data. 

Several  reasons  for  not  applying  for  legal  aid  (related  mostly  to  awareness)  were  cited  by 
respondents  who  were  not  represented  by  a  lawyer  due  to  cost.  The  reasons  cited  most 
frequently  were  the  (usually  correct)  belief  that  the  person  would  not  have  been  financially 
eligible,  the  belief  that  legal  aid  was  not  available  for  divorce  matters  and  a  general  lack  of 
awareness  of  legal  aid.  All  of  these  reasons  reflect  on  the  level  of  awareness  among 
potential  applicants  as  to  the  Plan’s  eligibility  and  coverage  criteria. 

One  final  use  which  can  made  of  the  data  from  the  divorce  survey  is  to  estimate  the  actual 
number  of  eligible  non-applicants  among  persons  involved  in  uncontested  divorces  across 
the  province  per  year.  Given  the  response  rate  concerns  noted  above,  any  such  estimation 
should  be  undertaken  and  interpreted  only  with  caution.  Our  estimation  is  based  on  the 
following  background: 

►  Approximately  32,000  divorce  cases  are  processed  annually  in  Ontario  courts. 

►  Based  on  data  from  the  federal  evaluation  of  the  Divorce  Act,  an  estimated  75%  of 
these  cases  (24,000)  would  be  uncontested,  yielding  a  total  pool  of  48,000  persons 
involved  in  uncontested  divorces  per  year. 

Based  on  the  survey  findings,  we  would  estimate  numbers  of  individuals  as  follows: 

►  64%  of  persons  involved  in  uncontested  divorce  cases  were  represented  by 
lawyers,  for  an  estimated  total  of  30,720. 

►  Of  the  30,720  individuals  represented  by  a  lawyer,  an  estimated  38%  (11,674) 
considered  legal  aid. 
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►  Of  the  11,674  who  considered  legal  aid,  an  estimated  55%  (6,420)  were  issued 
certificates.  This  figure  compares  to  the  Plan's  1988/89  total  number  of  certificates 
issued  for  uncontested  divorces  of  7,015. 

►  Of  the  39  respondents  to  the  divorce  survey,  who  were  not  represented  by  lawyers 
for  cost  reasons,  no  more  than  29  and  no  fewer  than  eight  could  have  been  eligible 
for  a  certificate  had  they  applied.  Of  the  27  survey  respondents  who  were 
represented  by  a  lawyer  and  considered  legal  aid,  no  more  than  19  and  no  fewer 
than  12  could  have  been  eligible  for  a  certificate  had  they  applied.  Hence,  of  the 
357  survey  respondents,  at  most  48  (13%)  and  at  least  20  (6%)  could  be  considered 
eligible  non-applicants.  Extrapolating  to  the  province  as  a  whole,  our  estimate  of 
the  number  of  eligible  non-applicants  among  persons  involved  in  uncontested 
divorces  would  fall  within  the  range  of  2,880  (6%  of  48,000)  to  6,240  (13%  of 
48,000). 

Again,  however,  we  would  urge  caution  in  the  use  of  these  estimates,  given  the  low  survey 
response  rate. 


B  .  ACCESS  TO  LEGAL  SERVICES 

The  preceding  sections  of  this  chapter  have  dealt  with  the  accessibility  of  the  Plan's 
application  procedures.  This  emphasis  is  appropriate  given  the  fact  that  these  are  the 
services  provided  directly  by  the  Plan.  However,  ready  access  to  certificates  is  of  little 
benefit  to  persons  in  need  of  legal  aid  if  they  cannot  locate  a  lawyer  willing  to  take  their 
certificate. 

This  section  presents  a  limited  examination  of  the  availability  of  lawyers  willing  to  accept 
certificates.  We  begin  by  looking  at  some  rough  statistics  on  the  relative  availability  of 
lawyers  doing  certificate  work  across  the  Plan's  areas. 

1 .  Indicators  of  Availability 

By  combining  data  from  the  Plan's  administrative  system  with  data  from  the  1986  Census, 
we  were  able  to  calculate  two  rough  indicators  of  the  availability  of  lawyers  willing  to  do 
certificate  work  across  the  Plan’s  areas.  The  first  indicator  calculated  was  the  number  of 
lawyers  doing  certificate  work  (meaning  that  they  billed  the  Plan  for  certificate  work  at  least 
once  in  1987/88)  per  10000  population  in  each  area  and  for  all  of  Ontario.  Other  things 
being  equal,  the  more  lawyers  doing  legal  aid  work  there  are  in  an  area  relative  to  the 
population  of  the  area,  the  more  available  should  be  their  services  to  those  who  need  them. 

The  second  indicator  calculated  was  the  number  of  certificates  issued  per  lawyer  doing 
certificate  work  in  each  area  and  for  Ontario.  Again,  other  things  being  equal,  the  fewer 
certificates  issued  per  lawyer,  the  more  available  should  be  their  services.  Exhibit  IV-6 
presents  both  of  these  indicators  of  availability  by  area  and  for  Ontario. 

Looking  first  at  the  number  of  lawyers  doing  certificate  work  per  10000  population, 
Exhibit  IV-6  reveals  a  figure  for  Ontario  of  5.3  lawyers  pier  10000  population.  The  area 
with  the  highest  ratio  is  Ottawa,  with  7.6  lawyers  per  10000  population.  The  area  with  the 
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EXHIBIT  IV-6  Numbers  of  Lawyers  Doing  Any  Certificate  Work  Per 


10,000  Population  and  Average  Numbers  of  Certificates 
Issued  Per  Lawyer  Doing  Certificate  Work  for  Ontario 
and  By  Area 


No.  of  Lawyers  Doing 
Certificate  Work  per 
10,000  Population 

No.  of  Certificate*  Issued 

Per  Lawyer  Doing 
Certificate  Work 

Ontario 

5.3 

21.2 

Algoma 

5.4 

43.0 

Brant 

5.4 

27.1 

Bruce 

4.1 

17.2 

Ottawa-Carleton 

7.6 

17.1 

Cochrane 

3.6 

48.8 

Dufferin 

4.9 

10.4 

Elgin 

5.3 

21.5 

Essex 

5.6 

24.3 

Frontenac 

7.1 

22.7 

Grey 

3.9 

23.8 

Haldimand-Norfolk 

4.3 

25.2 

Hal  ton 

4.0 

12.4 

Hastings  and  Prince  Edward 

4.9 

28.3 

Huron 

3.8 

17.1 

Kcnora 

5.9 

47.9 

Kent 

4.2 

20.9 

Lamblon 

3.5 

27.2 

Lanark 

4.4 

21.2 

Leeds  and  Grenville 

3.9 

24.6 

Lennox  and  Addington 

3.2 

65.5 

Niagara 

4.8 

19.4 

Manitoulin  and  Sudbury 

5.7 

27.1 

Middlesex 

5.7 

15.4 

Muskoka 

5.2 

22.4 

Nipissing 

5.7 

28.2 

Northumberland 

5.5 

19.9 

Durham 

3.3 

23.0 

Oxford 

3.6 

12.1 

Parry  Sound 

4.1 

32.7 

Peel 

2.5 

22.9 

Perth 

3.5 

11.7 

Peterborough 

4.3 

31.4 

Prescott  and  Russell 

5.0 

24.6 

Rainy  River 

4.4 

40.4 

Renfrew 

3.9 

24.8 

Simcoe 

5.2 

30.7 

Stormont  Dundas  Glengarry 

5.1 

15.2 

Temiskaming 

5.2 

22.5 

Thunder  Bay 

5.5 

25.8 

Victoria  and  Haliburton 

3.1 

20.7 

Waterloo 

5.8 

15.0 

Wellington 

4.4 

16.7 

Hamilton- Wentworth 

6.4 

26.2 

Toronto 

6.9 

18.5 

York 

2.3 

21.3 

Minimum 

2.3 

10.4 

Maximum 

7.6 

65.5 
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lowest  ratio  is  York  Region,  with  2.3  lawyers  per  10000  population.  Most  areas  are  quite 
closely  clustered  around  the  ratio  for  the  province.  Although  there  is  considerable  variation 
from  area  to  area,  these  data  do  not  present  any  strong  patterns  in  availability  related  to 
region. 

Turning  to  the  number  of  certificates  issued  per  lawyer  doing  certificate  work,  Exhibit  IV-6 
reveals  considerably  greater  variation  by  area.  The  ratio  for  Ontario  is  21.2  certificates  per 
lawyer.  The  area  with  the  highest  ratio  is  Lennox  and  Addington  at  65.5  certificates  per 
lawyer.  The  area  with  the  lowest  ratio  is  Dufferin  at  10.4.  Of  the  areas  with  the  five 
highest  ratios,  four  are  in  the  Northern  region  of  the  province  (Algoma  -  43.0;  Cochrane  - 
48.8;  Kenora  -  47.9;  and  Rainy  River  -  40.4).  These  latter  data  appear  to  lend  support  to 
the  view  that  legal  services  are  less  readily  available  in  the  North  than  in  other  areas  of  the 
province. 

In  examining  the  data  in  Exhibit  IV-6,  one  might  wonder  whether  areas  with  relatively 
higher  numbers  of  lawyers  doing  certificate  work  would  also  be  those  in  which  the  average 
number  of  certificates  issued  per  lawyer  was  relatively  low  (because  the  work  is  being 
spread  around).  This  hypothesis  was  tested  by  calculating  a  simple  correlation  between 
these  two  variables.  The  value  obtained  for  this  correlation  was  -.09,  indicating  virtually 
no  relationship.  The  conclusion  implied  by  this  statistic  is  that  lawyers  in  areas  where 
relatively  high  numbers  of  their  colleagues  do  certificate  work  do  (on  average)  the  same 
amount  of  certificate  work  as  lawyers  in  areas  where  relatively  low  numbers  of  their 
colleagues  do  certificate  work. 

While  these  data  are  suggestive  of  variations  in  the  availability  of  lawyers  to  do  certificate 
work  from  area  to  area,  there  are  some  limitations  in  the  basic  quantitative  information  that 
should  be  recognized.  The  first,  and  the  most  fundamental  pertains  to  the  definition  of 
lawyers  'doing  certificate  work'.  Lawyers  were  defined  as  doing  certificate  work 
regardless  of  the  number  of  cases  handled  during  the  year.  Hence,  a  lawyer  who  only  did 
five  cases  would  not  be  distinguished  from  a  lawyer  who  did  500  cases.  The  survey  of  the 
private  bar  established  that  approximately  40%  of  lawyers  reported  that  certificate  work 
constituted  less  than  10%  of  their  total  workload,  while  approximately  20%  reported  that  it 
constituted  more  than  50%  of  their  workload.  The  data  presented  in  Exhibit  IV-6  do  not 
take  into  account  these  variations  in  activity  level  among  lawyers  doing  certificate  work. 

The  second  limitation  in  these  data  concerns  the  use  of  total  population  figures  to  calculate 
the  first  set  of  ratios.  What  is  missing  here  is  any  recognition  of  the  fact  that  the  proportion 
of  the  total  population  needing  legal  aid  will  not  be  constant  from  area  to  area. 

Finally,  these  data  cannot  take  account  of  any  effect  that  the  perception  that  lawyers  may 
not  be  available  to  take  potential  applicants'  certificates  may  have  on  application  rates  in 
general.  If  potential  applicants  believe  (rightly  or  wrongly)  that  they  will  not  be  able  to  find 
a  lawyer  willing  to  accept  their  certificate,  then  they  may  decide  not  to  bother  making  an 
application  in  the  first  place. 

2  .  Findings  from  the  Surveys 

Several  of  the  surveys  conducted  for  this  review  asked  questions  related  to  the  availability 
of  lawyers  to  take  certificates.  The  findings  of  these  surveys  on  this  point  are  as  follows. 
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►  80%  of  the  Area  Directors  reported  no  difficulties  in  recruiting  and  retaining 
lawyers  to  participate  in  their  panels.  Such  difficulties  as  were  reported  concerned 
the  perceived  low  tariff,  and  a  shortage  of  lawyers  willing  to  work  with  certain 
types  of  clients,  e.g.,  mental  patients. 

►  Of  the  private  lawyers  who  did  per  diem  duty  counsel  work  for  the  Plan,  12%  cited 
a  shortage  of  lawyers  in  their  area  willing  to  do  certificate  work  as  limiting  their 
effectiveness  in  directing  potential  applicants  to  the  local  Area  Office. 

►  None  of  the  staff  duty  counsel  in  York  County  cited  a  shortage  of  lawyers  willing 
to  do  certificate  work  as  limiting  their  effectiveness  in  directing  potential  applicants 
to  the  Plan. 

►  Of  the  independent  community  legal  clinics  that  responded  to  the  survey,  33% 
reported  that  availability  of  qualified  lawyers  to  take  certificates  frequently  poses 
access  problems  for  low  income  people  in  their  areas.  An  additional  40%  indicated 
that  this  situation  arises  occasionally.  Only  27%  of  the  responding  clinics  reported 
that  this  problem  never  arises. 

►  Respondents  to  the  survey  of  accepted  applicants  were  asked  about  their 
experiences  in  locating  a  lawyer  to  take  their  certificates.  For  84%  of  these 
individuals  (91%  for  criminal  applicants,  79%  for  civil  applicants),  the  first  lawyer 
they  contacted  was  willing  to  accept  their  certificate.  The  reason  cited  most  often  by 
lawyers  who  did  not  accept  the  applicant  as  a  legal  aid  client  was  that  the  lawyer  did 
not  do  the  type  of  work  required  by  the  applicant  (44%  of  cases).  In  only  3%  of 
the  cases  where  a  lawyer  did  not  want  to  accept  the  applicant  (as  a  legal  aid  client) 
was  the  applicant  told  that  the  lawyer  did  not  do  any  legal  aid  work  at  all. 

►  Among  respondents  to  the  survey  of  recently  divorced  persons  who  received  legal 
aid,  75%  reported  that  the  first  lawyer  they  contacted  agreed  to  handle  their  case. 
The  reasons  cited  most  frequently  for  this  first  lawyer  contacted  not  taking  their 
cases  were  that  the  lawyers  were  too  busy  and  that  they  did  not  do  any  legal  aid 
work.  The  majority  of  legal  aid  recipients  who  were  not  accepted  as  clients  by  the 
first  lawyer  contacted  were  able  to  find  a  lawyer  willing  to  take  their  certificate  after 
one  or  two  more  attempts. 

Taken  together,  the  survey  data  indicate  that,  in  general,  the  availability  of  lawyers  willing 
to  accept  certificates  is  not  posing  an  access  problem  for  most  clients.  Whether  this 
conclusion  holds  as  well  for  clients  with  special  needs  is  examined  below  in  chapter  VII. 
In  the  remainder  of  this  section,  we  present  some  subjective  data  on  potential  solutions  to 
such  availability  problems  as  exist 

3.  Potential  Ways  to  Increase  the  Availability  of  Legal  Services 

If  it  were  deemed  necessary  to  increase  the  availability  of  legal  services  to  low  income 
people  in  Ontario,  several  ways  of  achieving  this  objective  might  be  considered.  The  most 
obvious  candidates  would  appear  to  be: 

►  Increasing  the  tariff  paid  for  certificate  work  in  order  to  attract  the  private  bar  to  take 
on  more  cases. 
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►  Enacting  legislation  to  broaden  the  scope  of  work  of  paralegals  so  that  paralegals 
can  do  some  of  the  work  now  being  done  by  lawyers  including  those  on 
certificates. 

►  Allowing  the  Plan  to  hire  staff  lawyers  to  provide  some  of  the  services  now  being 
provided  by  the  private  bar  on  certificates. 

In  order  to  gauge  the  degree  of  support  that  each  of  these  potential  strategies  might  receive 
from  the  profession,  respondents  to  the  surveys  of  the  private  bar,  Area  Directors,  and  staff 
duty  counsel  were  asked  to  indicate  the  degree  of  support  they  would  give  to  each  strategy 
as  ’...a  means  to  improve  access  to  legal  services  for  low  income  people  in  Ontario'. 
Respondents  were  asked  to  express  their  degree  of  support  on  a  five  point  scale,  ranging 
from  T  indicating  no  support  to  '5'  indicating  strong  support.  Exhibit  IV-7  summarizes 
the  responses  to  this  question  for  Area  Directors,  private  lawyers  who  do  certificate  work 
(practitioners),  private  lawyers  who  do  not  do  certificate  work,  but  whose  areas  of  practise 
include  one  or  more  of  the  types  of  legal  work  for  which  certificates  are  issued  (non- 
practitioners)  and  staff  duty  counsel  in  York  County. 

Examination  of  Exhibit  IV-7  reveals  that  increasing  the  tariff  received  the  strongest  support 
from  all  four  groups  of  respondents.  Those  lawyers  who  do  certificate  work  were 
particularly  enthusiastic  about  this  option. 


EXHIBIT  IV-7  Degree  of  Support  Given  by  Area  Directors,  Private 

Lawyers  and  Staff  Duty  Counsel  to  Three  Suggested 
Means  to  Improve  Access  to  Legal  Services 


Suggested  Means  of  Improving  Access 
to  Legal  Services 


Degree  of  Support  From* 

Area  Private  Staff  Duty 
Directors  Lawyers**  Counsel*** 


P  N 


Increase  the  tariff  to  make  it  economically  more  attractive 
for  the  private  Bar  to  assume  more  cases 

3.5 

4.1 

3.8 

3.2 

Enact  legislation  to  broaden  the  scope  of  work  of 
paralegals  so  that  paralegals  can  assume  more  cases 

1.4 

1.7 

2.1 

1.3 

Allow  OLAP  to  hire  staff  lawyers  to  provide  some 
services  now  being  provided  by  the  private  Bar  on 
certificates 

1.9 

2.5 

3.3 

3.2 

*  Table  entries  are  means.  Ratings  range  from  no  support  =  1  to  strong  support  =  5. 

**  Limited  to  lawyers  whose  areas  of  practice  included  one  or  more  of  the  types  of  legal  work  for 
which  certificates  are  issued. 

***  York  County  only. 

P  Participating  in  Legal  Aid  Work. 

N  Not  Participating. 
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The  second-rated  choice  was  allowing  the  Plan  to  hire  staff  lawyers.  This  strategy  received 
the  highest  support  rating  from  private  lawyers  who  do  not  do  certificate  work,  followed 
by  staff  duty  counsel.  These  two  groups  view  this  option  as  worthy  of  a  degree  of  support 
similar  to  that  accorded  to  increasing  the  tariff.  Area  Directors  gave  this  option  little 
support. 

The  option  of  enacting  legislation  to  broaden  the  scope  of  work  of  paralegals  was  ranked 
third  in  terms  of  support  by  all  of  the  respondent  groups.  Staff  duty  counsel  and  Area 
Directors  were  particularly  negative  in  their  reaction  to  this  strategy. 

The  profession's  support  for  the  idea  of  increasing  the  tariff,  and  opposition  to  broadening 
the  scope  of  work  open  to  paralegals  are  not  surprising.  What  is  somewhat  surprising  is 
the  degree  of  support  expressed  (especially  by  non-legal-aid-practitioners)  for  the  strategy 
of  allowing  the  Plan  to  hire  staff  lawyers.  Even  those  lawyers  who  do  certificate  work 
appear  to  be  close  to  neutral  on  this  option. 

4.  Discussion 

The  quantitative  data  on  the  availability  of  lawyers  doing  certificate  work  reveal 
considerable  variation  from  area  to  area  in  terms  of  both  the  numbers  of  lawyers  doing 
certificate  work  (relative  to  population)  and  the  numbers  of  certificates  issued  per  lawyer 
doing  certificate  work.  Although  these  data  require  cautious  interpretation,  they  are  at  least 
suggestive  of  more  limited  access  to  lawyers  willing  to  take  certificates  in  some  areas  than 
in  others.  The  survey  data,  taken  together,  indicate  that  in  most  areas,  access  to  lawyers  is 
not  a  frequent  problem  for  certificate  holders. 

The  responses  from  those  segments  of  the  profession  surveyed  about  potential  ways  to 
increase  the  availability  of  legal  services  to  low  income  people  reveal  a  perhaps  surprising 
openness  to  the  concept  of  the  Plan  hiring  staff  lawyers  to  provide  some  kinds  of  services. 
Whether  or  not  this  apparent  openness  would  evaporate  in  the  face  of  a  more  specific  and 
concrete  proposal  in  this  direction  is  an  interesting  question.  The  Plan’s  recent  experience 
in  seeking  to  expand  the  provision  of  staff  duty  counsel  services  outside  of  Toronto 
suggests  that  the  members  of  local  bars  likely  to  be  affected  by  the  introduction  of  staff 
duty  counsel  will  oppose  this  move  in  principle,  but  are  prepared  to  examine  and,  if 
necessary,  try  to  improve  the  relative  cost-effectiveness  of  their  per  diem  duty  counsel 
services. 


C.  DISCUSSION 

This  chapter  examined  the  issue  of  the  accessibility  of  the  Plan's  certificate  services.  The 
focus  was  primarily  on  those  services  provided  directly  by  the  Plan,  i.e.  the  processing  of 
applications  for  certificates.  A  limited  amount  of  data  was  also  available  regarding  the 
accessibility  of  lawyers  willing  to  accept  certificates.  The  discussion  presented  in  this 
chapter  concerned  the  accessibility  of  the  Plan  in  a  general  context.  The  accessibility  of  the 
Plan  to  a  number  of  special  needs  groups  is  discussed  in  Chapter  VII  below. 

Taken  together,  the  data  on  availability  indicate  that  the  Plan  is  operating  a  generally 
available  application  process.  The  only  exception  to  this  finding  concerned  the  extent  to 
which  MCSS  assessment  officers  are  available  to  do  this  work.  The  general  issue  of 
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MCSS  involvement  in  the  conduct  of  eligibility  assessments  for  the  Plan  is  discussed  in 
some  detail  in  Chapter  V  below. 

In  general,  awareness  of  the  Plan  among  both  potential  applicants  and  referral  sources 
appears  satisfactory.  While  these  persons  often  lack  a  specific  understanding  of  the  Plan's 
financial  eligibility  criteria  as  they  relate  to  individual  cases,  it  is  probably  not  reasonable  to 
expect  more.  The  Plan’s  financial  eligibility  criteria  are  necessarily  complex.  An  element 
of  discretion  is  included  in  the  formal  criteria.  It  is  to  be  preferred  that  potential  applicants 
who  may  be  in  some  doubt  about  their  financial  eligibility  should  apply  and  be  refused, 
than  that  they  should  (perhaps)  incorrectly  anticipate  a  refusal  and  not  apply  in  the  first 
place. 

With  respect  to  the  general  awareness  of  the  Plan's  coverage  criteria,  it  appears  that  the 
Plan  could  usefully  undertake  some  focussed  information  dissemination.  While  it  is  well 
known  that  legal  aid  is  offered  for  criminal  matters,  potential  applicants  and  referral  sources 
are  less  clear  on  the  extent  of  coverage  for  non-criminal  matters.  To  some  extent,  this  lack 
of  clarity  may  be  inextricably  tied  to  the  exercise  of  Area  Director  discretion  and  its 
variability  from  area  to  area.  This  issue  is  also  addressed  in  some  detail  in  Chapter  V 
below.  In  any  case,  the  data  collected  for  this  review  indicate  that  a  modest  effort  to 
increase  awareness  among  potential  applicants  and  (particularly)  among  referral  sources  as 
to  the  Plan's  non-criminal  coverage  criteria  would  be  worthwhile. 

The  only  aspect  of  the  Plan's  procedures  for  processing  applications  that  was  identified  as 
limiting  the  willingness  of  potential  applicants  to  apply  for  certificates  was  the  burden 
imposed  by  the  two  stop  application  procedure.  This  general  issue  is  discussed  in  some 
detail  in  Chapter  V  below. 

Finally,  with  respect  to  the  availability  of  lawyers  willing  to  do  certificate  work,  the  data 
collected  for  this  review  support  two  somewhat  contradictory-sounding  conclusions.  The 
first  is  that  there  is  considerable  variation  from  area  to  area  in  terms  of  the  numbers  of 
lawyers  willing  to  do  certificate  work  (relative  to  population)  and  in  terms  of  the  average 
amount  of  certificate  work  done  by  these  participating  lawyers.  This  would  seem  to  imply 
(subject  to  the  limitations  in  these  data  noted  above)  that  in  areas  with  relatively  low 
apparent  availability  of  lawyers  willing  to  do  certificate  work,  applicants  may  have 
difficulty  finding  a  lawyer  to  accept  their  certificates.  This  conclusion  is,  however,  not 
supported  by  the  survey  data,  which  indicate  that  maintaining  legal  aid  panels  and  finding 
lawyers  willing  to  accept  certificates  are  not  in  general,  causing  problems  for  Area  Directors 
and  applicants,  respectively. 
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V 


ELIGIBILITY 


Eligibility  is  the  term  used  in  the  terms  of  reference  of  this  review  to  refer  to  'the  criteria 
employed  to  determine  who  may  receive  legal  aid'.  It  is  described  as  having  two  dimen¬ 
sions.  One  concerns  whether  an  applicant  is  financially  eligible  (or  eligible  as  a  person 
charged  under  the  Young  Offenders  Act).  The  other  concerns  whether  the  service  required 
by  the  applicant  is  covered. 

The  criteria  followed  in  assessing  financial  eligibility  are  codified  in  the  Legal  Aid 
Assessment  Manual'  prepared  by  MCSS  in  consultation  with  the  Plan  and  the  Ministry  of 
the  Attorney  General.  The  coverage  criteria  are  found  in  the  Legal  Aid  Act  and  Regulation. 
The  Act  defines  those  types  of  legal  matters  for  which  legal  aid  shall  be  given  (subject  to 
financial  eligibility  and/or  eligibility  as  a  young  offender)  as  well  as  those  types  of  legal 
matters  for  which  legal  aid  may  be  given  at  the  discretion  of  the  Area  Director  or,  in  some 
circumstances,  the  Area  Committee.  The  Act  also  defines  the  procedures  to  be  followed  to 
appeal  a  refusal  of  an  application. 

This  examination  of  the  Plan’s  eligibility  assessment  criteria  and  procedures  focuses  on 
three  issues.  These  are: 

►  The  degree  of  conformity  of  the  eligibility  criteria  to  the  Legal  Aid  Act,  and  for 
criminal  matters,  the  degree  of  conformity  of  the  criteria  to  the  federal-provincial 
cost-sharing  agreement. 

►  The  consistency  of  application  of  the  eligibility  criteria  across  the  Plan's  47 
administrative  areas. 

►  The  extent  to  which  application  of  the  eligibility  criteria  results  in  the  provision  of 
legal  services  on  certificates  to  those  who  need  them  and  cannot  afford  to  pay  for 
them  out  of  their  own  resources. 

Each  of  these  issues  will  be  examined  in  turn  in  the  remainder  of  this  chapter. 


A.  THE  DEGREE  OF  CONFORMITY  OF  THE  ELIGIBILITY  CRITERIA 
TO  MANDATED  STANDARDS 

As  described  in  Chapter  III  above,  application  of  the  Plan's  eligibility  criteria  involves  the 
consideration  of  two  aspects  of  each  applicant's  circumstances.  These  are  whether  the 
applicant  qualifies  financially  for  assistance,  and  whether  the  type  of  assistance  required  is 
covered  by  the  Plan.  In  this  section,  these  criteria  are  briefly  described,  and  the  degree  of 
their  conformity  to  relevant  mandated  standards  is  examined. 
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1. 


Financial  Eligibility 


There  are  three  sets  of  mandated  standards  relevant  to  the  Financial  eligibility  assessment 
criteria  of  the  Ontario  Legal  Aid  Plan.  In  increasing  order  of  specificity,  these  are  the 
requirements  of  the  Canada-Ontario  Agreement  Respecting  Criminal  Law  Matters  and  in 
Matters  Relating  to  the  Young  Offenders  Act,  the  requirements  of  the  Legal  Aid  Act  and  the 
detailed  requirements  and  procedures  laid  out  in  the  Legal  Aid  Assessment  Manual  prepared 
by  MCSS  in  consultation  with  the  Ministry  of  the  Attorney  General  and  the  Plan. 

The  standard  imposed  by  the  federal-provincial  agreement  is  quite  general:  'In  determining 
whether  an  applicant  for  criminal  legal  aid  should  be  approved  as  a  recipient,  the  provincial 
agency  shall  apply  flexible  rules  that  take  into  account,  among  other  things,  whether  the 
applicant  can  retain  counsel  at  his  own  expense  without  the  applicant  or  his  dependents 
suffering  undue  Financial  hardship',  where  'undue  Financial  hardship’  is  defined  as 
including  'being  required  to  incur  heavy  indebtedness  or  being  required  to  dispose  of 
modest  necessary  assets'.  Both  the  general  nature  of  the  definition  of  undue  Financial 
hardship,  and  the  requirement  that  the  rules  be  'flexible'  mean  that  the  terms  of  this 
agreement  aim  to  cast  a  broad  net  (at  least  in  terms  of  the  Financial  eligibility  criteria). 

At  the  next  level  of  specificity  is  the  Legal  Aid  Act.  Section  16  of  the  Act  requires  that 
every  application  for  legal  aid,  the  cost  of  which  is  estimated  to  exceed  $60  shall  be 
'referred  ...to  an  assessment  officer  for  a  report  as  to  whether  the  applicant  can  pay  no  part, 
some  part,  or  the  whole  of  the  cost  of  the  legal  aid  applied  for'.  Section  16  further  defines 
the  function  of  the  assessment  officer  as  considering  'the  income,  disposable  capital, 
indebtedness,  requirements  of  persons  dependent  on  the  applicant,  and  such  other 
circumstances  as  he  considers  relevant'  in  reaching  a  recommendation  to  the  Area  Director 
as  to  the  applicant's  financial  eligibility  for  assistance.  The  Act  provides  for  the  exercise  of 
considerable  discretion  by  Area  Directors  in  their  acceptance  or  otherwise  of  assessment 
officers'  recommendations. 

Like  the  cost-sharing  agreement,  the  Act  does  not  define  the  financial  eligibility  criteria  in 
any  detail.  The  sole  reference  in  the  Act  to  these  details  comes  in  Section  45  of  the 
Regulation:  'The  financial  abilities  and  needs  of  applicants  shall  be  determined  in 
accordance  with  standards  established  by  the  Ministry  of  Community  and  Social  Services'. 

In  comparing  the  requirements  of  the  Act  with  those  of  the  cost-sharing  agreement,  it  could 
be  argued  that  the  Act  is  even  less  specific  in  terms  of  defining  who  should  receive  legal  aid 
than  is  the  cost-sharing  agreement.  The  Act  refers  only  to  the  ability  to  pay  all  or  part  of  the 
cost  of  the  legal  aid  applied  for,  without  any  definition  of  ability  to  pay  (for  example  by 
going  into  debt).  The  cost-sharing  agreement  goes  as  far  as  referring  to  and  defining  (to  a 
limited  degree)  undue  hardship.  With  respect  to  the  cost-sharing  agreement's  requirement 
for  flexibility,  the  comparable  element  of  the  Act  is  its  provision  of  discretion  to  Area 
Directors. 

It  is,  however,  misleading  to  examine  the  Act  in  isolation  from  the  Legal  Aid  Assessment 
Manual  prepared  by  MCSS.  It  is  this  latter  document  that  both  defines  in  detail  the 
financial  eligibility  criteria,  and  provides  guidelines  for  the  exercise  of  Area  Director 
discretion.  An  overview  of  the  financial  eligibility  criteria  and  assessment  procedures  was 
provided  in  Chapter  HI  above. 
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In  essence,  an  assessment  is  made  of  each  applicant’s  income,  assets  and  needs  (referred  to 
as  allowable  expenses).  The  levels  of  allowable  expenses  vary  according  to  family  size  and 
the  age(s)  of  any  dependent  children.  To  some  extent,  the  allowable  expense  levels  are  tied 
to  the  Family  Benefits  rate  structure.  Completed  applications  are  passed  on  to  the  Area 
Director  along  with  a  recommendation  from  the  assessment  officer  on  the  assets  and 
disposable  income  (if  any)  available  to  the  applicant  to  contribute  towards  the  cost  of  his  or 
her  certificate.  It  is  important  to  note  that  the  detailed  criteria  are  currently  undergoing  an 
extensive  review  and  overhaul,  due  in  part  to  the  findings  of  the  Social  Assistance  Review 
Committee.  Among  the  changes  in  the  simplified  eligibility  test  under  development  will  be 
modified  day  care  and  shelter  allowances. 

The  long-standing  link  between  the  financial  eligibility  criteria  for  legal  aid  and  those  for 
social  assistance  will  serve  to  a  considerable  degree  to  render  relatively  low-income:  people 
more  often  eligible  for  certificates  than  higher  income  people.  Whether  or  not  the 
established  income  and  expense  levels  correspond  to  the  concept  of 'undue  hardship’  in  the 
cost-sharing  agreement,  or  'ability  to  pay'  in  the  Act  cannot  be  definitively  established.  At 
a  philosophical  level,  however,  there  would  seem  to  be  a  reasonable  concurrence  between 
these  standards. 

Certainly  the  Guidelines  for  Area  Directors  that  accompany  the  Manual  provide  for  broad 
discretion  for  Area  Directors'  decisions  as  to  the  financial  eligibility  of  applicants.  Since 
the  current  Manual  was  prepared  in  1985,  however,  a  number  of  recurring  problems  with 
the  assessment  criteria  have  come  to  the  attention  of  the  Plan.  Prominent  among  these 
problems  are  the  inadequate  allowances  provided  for  a  number  of  expense  areas  (e.g.,  day 
care),  inconsistent  use  of  payment  agreements,  inconsistent  definition  of  the  support  unit 
('family'),  and  the  complex  definition  of  net  income. 

As  of  this  writing,  a  process  is  well  underway  to  both  improve  the  consistency  with  which 
assessments  are  done  across  the  province,  and  generally  simplify  the  procedure  for 
assessing  the  financial  eligibility  of  applicants  for  legal  aid.  Achievement  of  the  first  of 
these  objectives  may  require  that  more  detailed  written  guidelines  be  provided  for  the 
exercise  of  Area  Director  discretion.  It  will  almost  certainly  require  a  more  formal  approach 
to  the  training  and  supervision  of  assessment  officers  (see  the  discussion  of  this  issue  later 
in  this  chapter). 

2.  Coverage 

There  are  two  sets  of  mandated  standards  relevant  to  the  coverage  criteria  of  the  Plan. 
These  are  contained  in  the  Canada-Ontario  agreement  and  in  the  Legal  Aid  Act.  The  MCSS 
Manual  refers  only  to  the  financial  eligibility  criteria. 

The  criminal  legal  aid  cost-sharing  agreement  between  Canada  and  Ontario  defines  the 
scope  of  coverage  eligible  for  cost-sharing.  In  essence,  the  criminal  cost-sharing 
agreement  calls  for  legal  aid  to  be  given  to  (financially  eligible)  applicants  (including  Young 
Offenders)  for  all  indictable  offenses,  for  summary  conviction  offenses  where  conviction 
would  pose  a  threat  to  the  applicant's  liberty  or  livelihood  (or  where  ’special  circumstances 
exist  that  warrant  the  provision  of  legal  aid),  for  certain  appeals  and  for  certain  other 
specified  matters.  The  inclusion  of  the  liberty /livelihood  and  special  circumstances  clauses 
invites  a  broad  definition  of  eligible  matters. 
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A  similar  breadth  is  also  reflected  in  the  coverage  criteria  in  the  Legal  Aid  Act.  In  essence, 
the  Act  requires  that  certificates  be  issued  (to  financially  eligible  applicants)  for  indictable 
offenses,  and  allows  for  certificates  to  be  issued  (subject  to  Area  Director  or  Area 
Committee  discretion)  for  virtually  any  other  matter  (including  appeals)  ’within  the  scope  of 
the  professional  duties  of  a  barrister  and  solicitor',  with  a  few  specified  exceptions  (see 
Chapter  III  above). 

In  the  context  of  criminal  legal  aid,  it  would  seem  that  the  only  potential  for  conflict 
between  the  cost-sharing  agreement  and  the  Act  arises  out  of  questions  of  the  application  of 
the  liberty/livelihood  and  special  circumstances  criteria.  Certainly  the  Act  does  not 
constrain  Area  Directors  to  a  narrower  breadth  of  coverage  than  that  provided  for  in  the 
cost-sharing  agreement  The  (perhaps  necessarily)  vague  definition  of  these  criteria  ,  how¬ 
ever,  renders  impossible  any  general  assessment  of  their  application.  It  is  only  through  the 
detailed  examination  of  individual  cases  that  such  an  assessment  could  be  made.  No  such 
detailed  assessment  was  conducted  as  part  of  this  review. 

3.  Discussion 

At  the  level  of  detail  of  the  financial  criteria  expressed  in  the  Act  and  the  cost-sharing 
agreement,  there  appears  to  be  reasonable  conformity  between  the  two.  While  neither 
defines  the  key  terms  of  ’undue  hardship’  and  'ability  to  pay'  (respectively)  in  sufficient 
detail  to  conclusively  establish  in  every  case  whether  either  or  both  criteria  would  apply, 
this  lack  of  specificity  is  appropriate,  given  the  'flexible  rule'  requirement  of  the  cost¬ 
sharing  agreement,  and  the  discretion  given  Area  Directors  by  the  Act.  With  respect  to  the 
detailled  financial  eligibility  criteria  established  by  MCSS,  the  Attorney  General  and  the 
Plan,  the  link  between  these  criteria  and  the  social  assistance  criteria  would  appear  to 
provide  reasonable  asssurance  of  conformity  of  the  (legal  aid)  criteria  with  the  intent  of  the 
cost-sharing  agreement  and  the  Act.  And,  the  discretion  given  Area  Directors  (and  Area 
Committees)  to  examine  the  circumstances  of  each  individual  applicant  and  assess  their 
ability  to  pay  for  the  services  they  require,  will,  if  properly  exercised,  ensure  this 
conformity. 

The  situation  is  similar  in  regard  to  the  coverage  criteria  for  criminal  legal  aid.  The  formal 
criteria  as  laid  out  in  the  cost-sharing  agreement  and  the  Act  call  for  legal  aid  to  be  given  to 
(financially  eligible)  persons  charged  with  indictable  ofiV<ses,  and  to  persons  charged  with 
summary  conviction  offenses  (subject  to  the  liberty/livelihood  standard).  Both  the  Act  and 
the  agreement  also  provide  for  considerable  latitude  in  regard  to  other  matters. 


B.  THE  CONSISTENCY  OF  APPLICATION  OF  THE  ELIGIBILITY 
CRITERIA  ACROSS  ONTARIO 

By  way  of  introduction  to  the  issue  of  consistency  of  application  of  the  eligibility  criteria 
across  the  Plan's  47  administrative  areas,  this  section  begins  with  the  presentation  of  data 
on  approval  rates  by  area.  This  is  followed  by  a  series  of  exhibits  displaying  comparative 
data  on  accepted  and  rejected  applicants. 
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1 .  Approval  Rates  by  Area 

A  key  indicator  of  the  consistency  of  the  Plan's  eligibility  assessment  procedures  is  the  rate 
of  approval  of  applications  by  area.  For  the  purposes  of  this  analysis,  the  following  rates 
were  calculated  by  area: 

►  Percentage  of  total  applications  approved. 

>•  Percentage  of  criminal  applications  approved. 

►  Percentage  of  family  applicatons  approved. 

►  Percentage  of  other  civil  applications  approved. 

These  data  are  presented  in  numerical  form  in  Exhibit  V-l,  and  in  map  form  in  Exhibits  V-2 
through  V-5. 

As  was  the  case  with  application  rates  (see  Exhibit  IV-1),  approval  rates  vary  widely  across 
areas.  In  particular: 

►  The  overall  approval  rate  ranges  from  60.3%  to  95.0% 

►  The  approval  rate  for  criminal  application  ranges  from  57.3%  to  96. 1  % 

►  The  approval  rate  for  family  applications  ranges  from  52.6%  to  95.5% 

►  The  approval  rate  for  other  civil  applications  ranges  from  20.0%  to  100% 

In  order  to  examine  the  use  of  free  versus  contributing  certificates,  the  following  rates  were 
also  calculated  by  area: 

►  Percentage  of  total  certificates  issued  free. 

►  Percentage  of  criminal  certificates  issued  free. 

►  Percentage  of  family  certificates  issued  free. 

►  Percentage  of  other  certificates  issued  free. 

These  data  are  presented  in  Exhibit  V-6. 

Examination  of  Exhibit  V-6  reveals  that  the  variability  in  the  issuance  of  free  certificates 
across  areas  depends  to  some  extent  on  the  type  of  legal  matter.  Overall,  the  percentage  of 
certificates  issued  free  ranges  from  74.5%  to  97.2%.  Looking  at  each  type  of  legal 
problem  separately  we  find  that: 
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EXHIBIT  V ■  1  Approval  Rates  by  Area 


A  rea 

%  Criminal 

Approved 

%  Family 

Approved 

%  Other  Civil 

Approved 

%  Total 
Approved 

Onlano 

81.1 

75.8 

75.1 

78.8 

Algoma 

88.7 

86.0 

74.9 

86.7 

Brant 

83.3 

75.7 

75.0 

79.5 

Bruce 

87.0 

76.4 

81.4 

81.9 

Ottawa  Carieton 

94.2 

86.9 

90.9 

92.0 

Cochrane 

81.3 

78.2 

76.4 

79.3 

DufTcnn 

57.3 

67.4 

20.0 

60.3 

Elgin 

89.3 

82.4 

83.0 

86.2 

Essex 

78.4 

61.2 

47.7 

70.9 

Frontenac 

83.3 

71.0 

57.7 

75.8 

Grey 

89.3 

74.1 

69.1 

80.3 

Haldimand-Norfolk 

89.9 

92.8 

81.4 

90.4 

Hal  ton 

78.6 

65.7 

62.9 

72.9 

Hastings- Pr.  Edward 

90.9 

83.8 

79.0 

86.7 

Huron 

96.1 

92.9 

100.0 

95.0 

Kenora 

86.0 

70.6 

58.9 

80.6 

Kent 

72.8 

60.2 

48.8 

66.6 

Lambton 

74.3 

58.9 

36.4 

66.0 

Lanark 

80.8 

75.7 

62.5 

77.7 

Leeds -Grenville 

83.7 

82.5 

85.0 

83.3 

Lennox  -  Addington 

91.9 

58.0 

27.0 

78.1 

Niagara  (N+S) 

84.3 

72.0 

76.9 

79.4 

S  udb  ury  -  Mani  to  u  1  in 

84.7 

76.0 

76.0 

81.1 

Middlesex 

88.3 

76.5 

76.8 

85.0 

Muskoka 

86.4 

88.8 

80.6 

86.8 

Nipissing 

74.1 

68.2 

68.4 

71.1 

Northumberland 

87.4 

77.8 

50.5 

76.4 

Durham 

79.0 

63.8 

67.1 

73.9 

Oxford 

83.1 

79.8 

72.2 

81.3 

Parry  Sound 

83.2 

82.0 

82.6 

82.7 

Peel 

84.9 

52.6 

83.9 

81.0 

Perth 

85.3 

74.8 

42.9 

79.5 

Peterborough 

81.9 

74.8 

70.6 

79.1 

Prescott- Russell 

93.6 

95.5 

81.8 

93.4 

Rainy  River 

84.6 

79.1 

78.6 

82.4 

Renfrew 

87.6 

89.2 

85.7 

88.3 

Simcoe 

85.0 

82.3 

84.6 

84.1 

Storm  on  t-Dundas 

79.6 

68.2 

58.2 

73.4 

Temiskaming 

77.3 

82.4 

74.0 

79.4 

Thunder  Bay 

84.2 

77.1 

83.8 

82.5 

Vi  ctoria-Hali  burton 

81.5 

74.0 

40.6 

75.8 

Waterloo 

82.9 

78.3 

71.2 

80.5 

Wellington 

84.7 

76.2 

82.6 

82.1 

Hamilton -Went  worth 

82.0 

73.6 

72.1 

78.0 

Toronto 

73.5 

76.5 

72.5 

74.0 

York  Co. 

84.8 

83.4 

77.5 

83.5 

Highest  Area 

96.1 

95.5 

100.0 

95.0 

Lowest  Area 

57.3 

52.6 

20.0 

60.3 
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EXHIBIT  V-2  Percent  of  All  Applications  Accepted 
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EXHIBIT  V-3  Percent  of  Criminal  Applications  Accepted 
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EXHIBIT  V-4  Percent  of  Family  Civil  Applications  Accepted 
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EXHIBIT  V-5  Percent  of  Other  Civil  Applications  Accepted 
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EXHIBIT  V-6  Issuance  of  Free  Certificates  by  Area 


Area 

%  Criminal 
Issued  Free 

%  Family 
Issued  Free 

%  Other  Civil 
Issued  Free 

%  Total  Issued 

F  ree 

Ontario 

92.2 

80.7 

90.6 

88.8 

Algoma 

94.2 

81.5 

79.8 

88.6 

Brant 

92.0 

84.5 

90.8 

88.9 

Bruce 

89.0 

75.7 

65.7 

81.8 

Ottawa  Carieton 

97.0 

90.9 

96.1 

95.7 

Cochrane 

93.5 

83.3 

83.4 

88.0 

DufTerin 

94.7 

71.6 

33.3 

80.9 

Elgin 

81.3 

56.0 

86.9 

74.5 

Essex 

94.6 

80.6 

88.3 

90.4 

Frontenac 

94.6 

81.9 

90.2 

90.2 

Grey 

87.0 

79.5 

88.2 

84.1 

Haldimand-Norfolk 

79.9 

75.0 

82.9 

78.1 

Hal  ion 

93.8 

87.9 

95.0 

92.5 

Hastings-Pr.  Edward 

90.8 

80.7 

84.9 

85.9 

Huron 

87.0 

60.3 

75.0 

77.1 

Kenora 

97.7 

96.2 

93.0 

97.2 

Kent 

89.7 

77.6 

92.3 

85.6 

Lambton 

92.2 

76.6 

89.3 

86.1 

Lanark 

93.2 

80.9 

85.0 

87.8 

Leeds -Grenville 

92.5 

72.2 

83.3 

82.9 

Lennox -Addington 

97.2 

75.0 

87.5 

93.2 

Niagara  (N+S) 

90.2 

76.4 

89.8 

86.2 

S  udbury -Mani  toulin 

93.7 

82.2 

84.4 

89.4 

Middlesex 

79.9 

57.3 

86.1 

76.1 

Muskoka 

90.9 

75.7 

82.0 

82.9 

Nipissing 

82.3 

72.4 

80.9 

78.4 

Northumberland 

94.7 

68.7 

97.0 

85.9 

Durham 

94.4 

78.1 

93.5 

90.4 

Oxford 

85.6 

68.7 

69.2 

78.1 

Parry  Sound 

82.8 

68.0 

78.9 

77.6 

Peel 

93.0 

80.2 

84.2 

89.4 

Perth 

86.6 

51.9 

88.9 

76.8 

Peterborough 

94.2 

82.8 

73.0 

89.8 

Prescott-Russell 

95.8 

87.3 

83.3 

91.4 

Rainy  River 

95.9 

77.0 

77.3 

88.6 

Renfrew 

93.6 

81.8 

76.2 

87.3 

Simcoe 

94.7 

87.9 

93.3 

92.3 

S  tormont-  Dundas 

93.0 

80.4 

82.1 

87.5 

Temiskaming 

87.1 

73.6 

78.4 

80.0 

Thunder  Bay 

96.7 

80.2 

91.7 

92.7 

Victoria-Haliburton 

87.1 

75.4 

84.6 

82.0 

Waterkx) 

92.5 

85.4 

91.0 

90.1 

Wellington 

82.8 

73.3 

94.7 

82.3 

Hamilton- Went  worth 

92.7 

84.2 

93.5 

90.1 

Toronto 

92.1 

82.0 

92.3 

89.8 

York  Co. 

87.6 

73.1 

78.3 

81.8 

Highest  Area 

97.7 

96.2 

97.0 

97.2 

Lowest  Area 

79.9 

51.9 

33.3 

74.5 
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Free  certificates  are  most  consistently  issued  for  criminal  matters.  The  range  across 
areas  is  19.9%  to  97.7%. 


► 


►  Free  certificates  are  issued  less  consistently  for  non-criminal  matters.  The  range  for 
family  matters  is  51.9%  to  96.2%,  while  the  range  for  non-family  civil  matters  is 
33.3%  to  97.0%. 

It  is  also  instructive  to  examine,  for  all  certificates  issued,  the  numbers  and  proportions  that 
are  issued  for  criminal,  family  and  other  civil  matters.  These  data  are  presented  in  Exhibit 
V-7  for  Ontario  and  by  area. 

Examination  of  Exhibit  V-7  reveals  considerable  variability  across  areas  in  the  percentages 
of  certificates  issued  by  type  of  legal  matter.  Specifically: 

►  Of  all  certificates  issued,  the  percentage  issued  for  criminal  matters  ranges  by  area 
from  43%  to  80%. 

►  Of  all  certificates  issued,  the  percentage  issued  for  family  matters  ranges  by  area 
from  7%  to  55%. 

►  Of  all  certificates  issued,  the  percentage  issued  for  other  civil  matters  ranges  by  area 
from  2%  to  30%. 

The  reason  for  this  type  of  variation  across  areas  is  not  clear.  As  shown  in  Exhibit  V-l,  it 
is  not  obviously  due  to  differences  in  approval  rates  by  type  of  legal  matter.  It  also  seems 
unlikely  that  the  demand  for  non-criminal  legal  aid  would  vary  so  dramatically  from  area  to 
area.  Whether  these  variations  are  due  to  differing  Area  Office  practices,  or  to  differences 
in  applicant  characteristics,  cannot  be  determined  given  the  data  available  to  this  study. 
This  does  however  seem  to  be  a  sufficiently  important  question  to  warrant  further 
investigation  by  the  Plan. 

2  .  Models  of  Approval  Rates 

Regression  models  similar  to  those  reported  in  Chapter  IV  for  the  application  data  were 
tested  using  approval  rates  as  the  criterion  or  dependent  variables.  The  goal  of  these 
analyses  was  to  determine  whether  area  characteristics  would  help  us  to  understand  the 
observed  variation  by  area  in  overall  approval  rates,  criminal  approval  rates,  family 
approval  rates  and  other  civil  approval  rates. 

As  it  turned  out,  none  of  these  regression  analyses  contributed  to  a  better  understanding  of 
the  variation  in  these  rates  across  areas.  For  three  of  the  dependent  variables  (total  approval 
rate,  criminal  approval  rate  and  other  civil  approval  rate)  no  predictor  met  the  minimum 
statistical  criterion  (F=1.0)  for  inclusion  in  the  model.  The  analysis  using  family  approval 
rate  as  the  dependent  variable  allowed  the  variable  'proportions  of  immigrants'  into  the 
model.  However,  this  single  predictor  model  only  accounted  for  7%  of  the  observed 
variation  in  family  approval  rates. 

The  contrast  between  the  regression  models  for  application  rates  and  those  for  approval 
rates  is  striking.  Information  on  area  characteristics  explains  much  of  the  observed 


Abt  Associates  of  Canada 


102 


EXHIBIT  V-7  Breakdown  of  Approved  Applications  by  Type  for 

Ontario  and  by  Area 


Area 

%  Criminal 

%  Family 

%  Other  Civil 

Ontario 

59 

28 

13 

Algoma 

57 

37 

6 

Brant 

53 

41 

6 

Bruce 

52 

41 

8 

Ottawa  Carleton 

57 

17 

24 

Cochrane 

45 

40 

15 

Duficnn 

43 

55 

2 

Elgin 

55 

30 

15 

Essex 

68 

28 

4 

Frontenac 

58 

32 

10 

Grey 

50 

40 

10 

Hal  dimand  -  Norfolk 

51 

42 

7 

Hal  ton 

63 

26 

11 

Hastings-Pr.  Edward 

48 

45 

6 

Huron 

61 

36 

2 

Kenora 

72 

25 

2 

Kent 

61 

34 

4 

Lambton 

59 

38 

2 

Lanark 

55 

41 

4 

Leeds -Grenville 

46 

43 

11 

Lennox-Addington 

80 

17 

3 

Niagara  (N+S) 

58 

28 

14 

S  udb  ury  -  Man  i  tou  1  i  n 

61 

32 

7 

Middlesex 

75 

19 

7 

Muskoka 

44 

46 

10 

Nipissing 

51 

38 

11 

Northumberland 

51 

36 

13 

Durham 

69 

25 

6 

Oxford 

55 

42 

3 

Parry  Sound 

58 

33 

9 

Peel 

63 

7 

30* 

Perth 

69 

28 

3 

Peterborough 

67 

27 

6 

Prescott-RusseU 

52 

41 

7 

Rainy  River 

62 

33 

4 

Renfrew 

49 

47 

4 

Simcoe 

54 

32 

14 

Stormont-Dun  das 

55 

40 

4 

Temiskaming 

45 

47 

8 

Thunder  Bay 

72 

22 

5 

V  ic  toria- H  al  iburton 

53 

43 

3 

Waterloo 

61 

32 

6 

Wellington 

61 

25 

15 

Hamilton- Wentworth 

57 

32 

11 

Toronto 

59 

23 

18 

York  Co. 

56 

33 

11 

Highest  Area 

80 

55 

30 

Lowest  Area 

43 

7 

2 

♦This  extreme  value  reflects  the  practice  in  Peel  of  coding  opinion  letters  for  family  matters  as  'other  civil.' 
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variation  in  application  rates.  This  same  information  however,  explains  virtually  none  of 
the  observed  variation  in  approval  rates,  even  though  several  variables  related  to  the 
eligibility  criteria  (income,  unemployment,  incidence  of  single  parent  families)  are  present 
in  the  pool  of  predictors.  This  finding  suggests  that  it  will  be  very  important  to  look  at  the 
administrative  practices  followed  in  individual  areas  when  trying  to  understand  the 
consistency  with  which  applications  are  handled  from  area  to  area  across  the  province. 

Before  proceeding  to  a  detailed  examination  of  the  consistency  of  Area  Office  practices,  we 
will  briefly  present  comparative  data  on  the  demographic  characteristics  of  accepted  and 
rejected  applicants. 

3 .  Comparison  of  Accepted  and  Rejected  Applicants 

Data  on  accepted  and  rejected  applicants  from  1987/88  were  provided  by  the  Plan.  These 
data  are  presented  in  Exhibits  V-8  to  V-14,  broken  down  by  type  of  legal  problem 
(criminal,  family,  other  civil). 

Age  of  Accepted  and  Rejected  Applicants.  With  respect  to  age  comparisons  of 
accepted  and  rejected  applicants,  Exhibit  V-8  reveals  that: 

►  Among  criminal  applicants,  rejections  are  rare  for  persons  under  18  years  of  age. 
(The  16.1%  figure  for  criminal  applicants  aged  0-11  should  be  treated  cautiously  as 
it  is  based  on  only  five  out  of  31  such  applicants.) 

►  There  is  virtually  no  relationship  between  age  and  acceptance/-rejection  among  non¬ 
criminal  applicants. 

►  Overall,  applicants  under  the  age  of  18  are  less  frequently  rejected  than  are 
applicants  18  years  of  age  and  over. 

Sex  of  Accepted  and  Rejected  Applicants.  With  respect  to  sex  comparisons  of 
accepted  and  rejected  applicants,  Exhibit  V-9  reveals  that: 

►  Across  the  board,  males  are  somewhat  more  likely  than  females  to  be  rejected  in 
their  applications.  The  gap  is  greatest  for  family  applications  (30.3%  vs.  21.8%). 

Marital  Status  of  Accepted  and  Rejected  Applicants.  With  respect  to  marital 
status  comparisons  of  accepted  and  rejected  applicants,  Exhibit  V-10  reveals  that: 

►  Among  criminal  applicants,  single  and  divorced  persons  are  slightly  more  likely  to 
be  accepted  than  are  married  persons. 

►  Overall,  married  applicants  are  least  likely  to  have  their  applications  accepted. 

Residency  Status  of  Accepted  and  Rejected  Applicants.  With  respect  to  the 
residency  status  of  accepted  and  rejected  applicants,  Exhibit  V- 1 1  reveals  that: 

►  Among  criminal  applicants,  Canadian  citizens  are  slightly  more  likely  to  be  accepted 
than  are  others. 
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Rate  of  missing  data  not  known 

%  -  Row  Percent  C%  -  Column  Percent 


EXHIBIT  V-14  Comparison  of  Accepted  and  Rejected  Applicants  on 

Monthly  Net  Income* 

Criminal  Family  Other  Civil_ Total 


Mean 

Income 


Accepted  Rejected  Accepted  Rejected  Accepted  Rejected  Accepted  Rejected 

$639  $970  $843  $1,044  $770  $995  $728  $1,001 


*  55%  missing  data 


Employment  Status  of  Accepted  and  Rejected  Applicants.  With  respect  to  the 
employment  status  of  accepted  and  rejected  applicants,  Exhibit  V-12  reveals  that: 

►  Unemployed  applicants  are  more  likely  to  be  accepted  than  are  employed  applicants. 

►  Applicants  employed  only  part-time  are  more  likely  to  be  accepted  than  are  those 
employed  full-time. 

Receipt  of  Social  Assistance  by  Accepted  and  Rejected  Applicants.  Exhibit 
V-13  reveals  a  higher  likelihood  of  acceptance  of  applications  received  from  persons  on 
social  assistance. 

Monthly  Net  Income  of  Accepted  and  Rejected  Applicants.  Exhibit  V-14 
reveals  a  lower  monthly  average  net  income  for  accepted  applicants  relative  to  rejected 
applicants. 

To  the  extent  that  it  is  useful  to  generalize  about  "typical"  applicants  for  criminal,  family 
and  other  civil  certificates,  the  data  reported  in  this  section  generate  the  following  applicant 
profiles.  A  typical  applicant  for  a  criminal  certificate  would  be: 

>►  Male. 

►  Over  18  years  of  age. 

►  Single. 

►  A  Canadian  citizen. 

►  Unemployed. 

►  Not  on  social  assistance. 

A  typical  applicant  for  a  family  certificate  would  be: 

►  Female. 

►  Over  1 8  years  of  age. 

►  Separated. 
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►  A  Canadian  citizen. 

►  Unemployed. 

►  Not  on  social  assistance. 

A  typical  applicant  for  a  non-family  civil  certificate  would  be: 

>•  Over  1 8  years  of  age. 

►  Single. 

►  A  Canadian  citizen. 

►  Unemployed. 

►  Not  on  social  assistance. 

Discussion.  The  comparisons  between  accepted  and  rejected  applicants  presented  in 
Exhibits  V-8  to  V-14  offer  no  surprises.  With  respect  to  age  the  infrequent  rejection  of 
applications  from  young  offenders  presumably  reflects  the  provisions  of  Section  1 1  of  the 
Young  Offenders  Act.  The  slightly  higher  observed  rejection  rates  for  males,  and  for 
married  persons  may  reflect  the  relatively  better  financial  situations  of  these  applicants. 
Finally,  the  relationship  between  acceptance/rejection  and  employment  status,  receipt  of 
social  assistance  and  net  income  presumably  reflects  the  influence  of  the  financial  eligibility 
assessment  criteria  used  by  the  Plan. 

Having  noted  the  variation  in  approval  rates  in  Exhibit  V-l,  and  the  relationship  between 
these  rates  and  characteristics  of  both  areas  and  applicants,  it  is  useful  to  examine  the 
reported  reasons  for  refusal  of  unsuccessful  applications.  Administrative  data  maintained 
by  the  Plan  includes  an  indication  of  the  reasons  for  refusal  of  applications,  broken  down 
into  14  categories.  Exhibit  V-15  both  lists  these  categories,  and  presents  the  1987-88 
application  data  according  to  the  categories  for  Ontario  and  by  region. 

Examination  of  Exhibit  V-15  reveals  that  the  reasons  reported  for  the  majority  (66%  for 
Ontario)  of  refusals  concern  the  financial  eligibility  criteria.  Less  than  10%  of  refusals 
province-wide  are  attributed  to  failure  to  meet  the  coverage  criteria,  although  this  figure  is 
subject  to  considerable  variation  by  region.  It  is  also  possible  that  some  of  the  'other' 
refusals  may  be  due  to  either  financial  or  coverage  reasons.  However  it  is  not  possible  to 
classify  them  further  given  the  general  nature  of  these  categories  (e.g.,  'application  with¬ 
drawn  or  abandoned'). 

As  a  reflection  of  the  variability  in  the  application  of  the  eligibility  criteria  across  areas,  it  is 
also  instructive  to  examine  the  results  of  Area  Committee  deliberations.  In  Chapter  III 
above,  two  types  of  files  were  described  as  matters  for  consideration  by  Area  Committees. 
These  were  appeals  of  Area  Director  refusals  (pursuant  to  Section  16  of  the  Legal  Aid  Act) 
and  applications  for  certificates  to  appeal  previous  judicial  decisions  heard  ab  initio  by  Area 
Committees  (pursuant  to  Section  14  of  the  Act).  Exhibit  V-l 6  presents  data  by  area  on 
both  of  these  types  of  Area  Committee  decisions  for  1988-89. 
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EXHIBIT  V-15  Breakdown 

Ontario  and 

of  Reasons 
By  Region 

for  Refusal  of 
(1987-88  Data) 

Applications  for 

Reason  for  Refusal 

Ontario 

% 

Metro 

% 

Region 

North  South 

east 

%  % 

South 

west 

% 

Financial  Reasons 

Complete  financial  information  not  provided 

34.2 

31.6 

29.5 

30.3 

39.6 

Payment  agreement  not  signed 

12.1 

11.2 

10.3 

9.2 

14.6 

Failed  to  meet  financial  guidelines 

19.7 

24.2 

12.9 

26.8 

14.5 

Total  financial  reasons 

66.0 

67.0 

52.7 

66.3 

68.7 

Coverage  Reasons 

No  prison  or  unemployment  if  convicted 

8.5 

12.7 

11.7 

3.0 

5.7 

Act  does  not  allow  assistance 

0.7 

0.1 

2.1 

1.7 

0.4 

Total  coverage  reasons 

9.2 

12.8 

13.8 

4.7 

6.1 

Other  Reasons 

Application  withdrawn  or  abandoned 

9.9 

3.7 

18.8 

12.7 

12.1 

Cost  of  proceeding  exceeds  benefit 

0.5 

0.5 

0.2 

1.1 

0.4 

Insufficient  demonstration  of  need 

2.9 

2.4 

3.6 

5.1 

2.3 

Unable  to  obtain  essential  information 

0.5 

0.1 

1.2 

0.2 

0.7 

Can  be  handled  by  another  agency 

1.3 

0.3 

1.5 

2.8 

1.7 

Legal  aid  does  not  appear  warranted 

3.6 

6.9 

1.1 

0.9 

2.3 

Fees  would  likely  cancel  benefit 

0.0 

0.0 

0.0 

0.1 

0.0 

Other 

6.1 

6.4 

7.2 

6.2 

5.6 

Total  other 

24.8 

20.2 

33.5 

29.0 

25.2 
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Looking  first  at  appeals  of  Area  Director  refusals.  Exhibit  V-16  reveals  both  the 
considerable  variation  in  refusal  rates  for  initial  applications  noted  earlier  in  this  chapter, 
and  the  range  of  percentages  of  refusals  appealed  to  Area  Committees.  Specifically,  the 
percentage  of  refusals  appealed  for  Ontario  is  10%,  with  a  range  by  area  from  0%  to  26%. 
In  eight  areas,  none  of  the  Area  Director's  refusals  were  appealed  in  1988-89.  With  respect 
to  the  percentage  of  appeals  allowed  by  Area  Committees,  Exhibit  V-12  reveals  an  even 
broader  range  of  0%  to  100%,  with  the  overall  rate  for  Ontario  being  43%.  It  is  interesting 
to  note  that  there  is  no  significant  correlation  between  refusal  rates  for  initial  applications 
and  appeal  rates  for  these  refusals.  This  indicates  that  areas  with  relatively  higher  refusal 
rates  do  not,  in  general,  process  more  appeals  of  refusals. 

Turning  to  the  approval  rate  for  applications  heard  by  Area  Committees  pursuant  to  Section 
14,  Exhibit  V-16  again  presents  a  picture  of  wide  variability.  The  approval  rate  for  Ontario 
is  64%,  with  a  range  by  area  of  0%  to  100%.  In  seven  areas,  all  Section  14  applications 
heard  in  1988-89  were  approved  by  local  Area  Committees. 

4.  Area  Office  Procedures 

The  survey  of  Area  Directors  asked  a  number  of  questions  about  individual  office 
procedures  and  the  role  played  by  the  Area  Director.  Description  of  the  ways  in  which 
individual  offices  differ  in  terms  of  how  applications  are  processed  may  shed  some  light  on 
the  reasons  for  the  observed  variations  in  approval  rates  noted  above.  Similarly, 
differences  in  how  individual  Area  Directors  perceive  their  roles  may  also  be  instructive. 
Among  the  aspects  of  Area  Office  procedure  and/or  Area  Director  perspective  in  which  a 
range  of  views  and/or  practises  were  reported  were  the  following. 

a)  Contributing  Certificates.  78%  of  the  Area  Directors  consider  the  guidelines 
to  be  clear  as  to  when  a  contribution  to  the  cost  of  a  certificate  should  be  required. 
However,  only  65%  consider  the  guidelines  to  be  clear  as  to  the  amount  of  the 
contribution. 

b)  Area  Director  Training.  63%  of  the  Area  Directors  consider  there  to  be  certain 
aspects  of  their  duties  for  which  formal  training  should  be  provided  to  new  appointees. 
One  of  the  aspects  mentioned  was  the  financial  eligibility  test 

c)  Updating  Area  Directors.  17%  of  the  Area  Directors  consider  that  Provincial 
Office  does  not  do  an  adequate  job  of  keeping  them  current  on  changes  to  the  Plan's 
policies  and  procedures.  Some  saw  a  need  for  a  more  formalized  set  of  policy  and 
procedural  guidelines. 

d)  Area  Director  Discretion.  87%  of  the  Area  Directors  consider  that  the  current 
written  policy  and  procedures  allow  them  about  the  right  amount  of  discretion.  Of  the 
remainder,  4%  think  that  too  much  discretion  is  allowed,  while  9%  think  that  too  little 
discretion  is  allowed. 

e)  The  Area  Director's  Role.  44%  of  the  Area  Directors  view  their  role  as 
primarily  'providing  a  service  to  low  income  people'.  A  further  22%  see  it  as  primarily 
'functioning  as  a  public  servant'.  Only  2%  see  it  as  primarily  'providing  a  service  to  the 
legal  profession'.  Most  of  the  remaining  31%  see  the  role  as  a  combination  of  the  first  two 
options,  or  as  an  administrative  role,  often  involving  acting  as  an  interface  between  the 
profession  and  the  public. 
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EXHIBIT  V-16  Numbers  and  Percentages  of  Initial  Applications  Refused  by  Area  Directors, 
Appeals  of  Area  Director  Refusals,  Appeals  Approved  by  Area  Committees 
and  Section  14  Applications  Approved  by  Area  Committees  by  Area  for 
1988-89 


Area 

A  pplicatlons 
Refused  by  Area 
Director 

Refusals 
Appealed 
Pursuant  to 
Section  16 

Appeals  Allowed 
(Section  16) 

Section  14 
Applications 
Approved 

# 

% 

# 

% 

# 

% 

# 

% 

Ontario 

28,705 

21 

2,958 

10 

1,266 

43 

1,325 

64 

Algoma 

474 

14 

6 

1 

2 

33 

76 

84 

Brant 

444 

18 

1 

0.02 

0 

0 

11 

50 

Bruoc 

86 

18 

2 

2 

1 

50 

2 

67 

Cochrane 

512 

23 

7 

1 

3 

42 

20 

100 

Dufferin 

137 

35 

8 

6 

3 

38 

3 

43 

Durham 

866 

24 

43 

5 

16 

37 

20 

100 

Elgin 

159 

17 

3 

2 

1 

33 

1 

17 

Essex 

1,522 

23 

60 

4 

15 

25 

24 

62 

Frontenac 

469 

20 

120 

26 

40 

33 

9 

82 

Grey 

138 

17 

0 

0 

- 

- 

1 

50 

Haldimand 

72 

19 

11 

15 

5 

55 

6 

86 

Hal  ton 

546 

30 

79 

14 

38 

48 

10 

42 

Hastings-Pr.  Edward 

404 

19 

3 

1 

1 

33 

17 

61 

Huron 

21 

5 

0 

0 

- 

. 

L 

40 

Kenora 

273 

16 

3 

1 

1 

33 

3 

23 

Kent 

475 

34 

11 

2 

5 

55 

18 

50 

Lambton 

401 

25 

10 

3 

7 

70 

16 

67 

Lanark 

143 

21 

0 

0 

- 

- 

1 

17 

Leeds -Grenville 

192 

17 

0 

0 

- 

- 

8 

67 

Lennox-Addington 

182 

21 

17 

9 

4 

24 

2 

67 

Man  i  tou  1  in -S  udbury 

745 

18 

55 

7 

27 

49 

44 

71 

Middlesex 

408 

11 

12 

3 

5 

42 

44 

73 

Muskoka 

112 

17 

1 

1 

0 

0 

9 

100 

Niagara  North 

471 

24 

37 

8 

16 

43 

30 

81 

Niagara  South 

539 

19 

48 

9 

32 

67 

18 

82 

Nipissing 

585 

30 

78 

13 

31 

40 

17 

74 

Norfolk 

39 

5 

0 

0 

- 

- 

4 

100 

Northumberland 

325 

27 

15 

5 

2 

13 

5 

38 

Ouawa-Carleton 

1,092 

11 

259 

24 

121 

47 

105 

88 

Oxford 

84 

16 

0 

0 

- 

- 

3 

100 

Parry  Sound 

85 

18 

2 

2 

1 

50 

2 

33 

Peel 

892 

20 

37 

4 

15 

41 

89 

79 

Perth 

86 

20 

1 

1 

1 

100 

0 

0 

Peterborough 

380 

25 

5 

1 

3 

60 

9 

39 

Prescou  Russell 

72 

9 

0 

0 

- 

- 

6 

100 

Rainy  River 

72 

17 

2 

2 

1 

50 

1 

100 

Renfrew 

% 

10 

9 

9 

7 

78 

9 

50 

Simcoe 

737 

15 

27 

4 

14 

52 

40 

71 

Stormont  Dundas  Glengarry 

367 

28 

62 

17 

36 

58 

2 

50 

Temiskaming 

132 

22 

15 

11 

9 

60 

4 

80 

Thunder  Bay 

402 

15 

30 

7 

14 

47 

13 

65 

Victoria  Haliburion 

144 

23 

4 

3 

2 

50 

4 

57 

Waterloo 

835 

20 

38 

5 

14 

37 

26 

46 

Wellington 

233 

16 

18 

8 

5 

28 

26 

49 

Wentworth 

2,114 

22 

17 

1 

9 

53 

74 

63 

York 

384 

18 

0 

0 

- 

- 

16 

94 

Metro  Toronto 

9,758 

25 

1,802 

18 

759 

42 

475 

57 

Highest  Area 

9,758 

35 

1,802 

26 

759 

100 

475 

100 

Lowest  Area 

21 

5 

0 

0 

0 

0 

0 

0 
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f)  Area  Committees.  The  procedures  followed  by  Area  Committees  vary 
considerably  from  area  to  area.  This  is  not  surprising,  since  neither  the  Legal  Aid  Act  nor 
the  Regulation  establish  specific  procedures  for  Area  Committees  beyond  certain 
membership  characteristics,  definition  of  a  quorum  and  the  requirement  that  each 
Committee  meet  at  least  twice  per  year.  This  absence  of  guidelines  has  led  over  the  Plan's 
23  year  history  to  the  development  of  a  wide  range  of  local  practises.  Among  the  ways  in 
which  Area  Committees  vary  are  the  following. 

►  Frequency  of  meetings  --  In  14%  of  the  Plan's  areas,  the  local  Area  Committee 
meets  less  than  five  times  per  year.  It  meets  5-8  times  in  another  34%  of  the  Plan’s 
areas,  and  nine  times  or  more  in  the  remaining  52%  of  the  areas.  It  should  be 
noted  that  relatively  infrequent  meetings  do  not  mean  that  applicants  have  to  wait  a 
long  time  for  their  applications  to  be  heard.  Rather,  infrequent  meetings  reflect  the 
low  volume  of  applications  in  these  areas. 

►  Contribution  of  non-lawyer  members  -  93%  of  the  Area  Directors  consider  that  the 
non-lawyer  members  of  their  Area  Committees  make  a  substantial  contribution  to 
the  work  of  the  committee.  The  remainder  do  noL 

►  Training  for  new  members  --  Only  13%  of  the  Area  Directc"s  provide  any  formal 
training  or  orientation  to  new  members  of  their  Area  Committees.  A  need  for  such 
training  is  seen  by  25%.  One  way  of  providing  this  training  suggested  by  the  Area 
Directors  was  through  the  use  of  written  guidelines. 

►  Prior  distribution  of  File  briefs  —  62%  of  Area  Directors  routinely  distribute  file 
briefs  to  committee  members  prior  to  meeting  dates. 

►  Cases  reviewed  per  meeting  -  The  average  numbers  of  cases  heard  by  case  type 
were  reported  as  2.5  for  Area  Directors'  refusals  of  criminal  applications  (range  0- 
20),  2.6  for  Area  Directors'  refusals  of  civil  applications  (range  0-20),  4.9  for 
applications  for  criminal  certificates  pursuant  to  Section  14  of  the  Act  (range  0-25) 
and  2.0  for  applications  for  civil  certificates  pursuant  to  Section  14  (range  0-25). 

>•  Notification  procedures  --  The  results  of  the  Area  Committees'  deliberations  are 
communicated  by  mail  to  the  applicants  in  54%  of  the  Plan's  areas,  by  mail  to  the 
applicants’  lawyers  in  20%  of  the  areas  and  by  telephone  to  the  applicants  in  20% 
of  the  areas  (some  other  procedure  is  followed  in  the  remaining  areas). 

►  Opinion  letters  --  Area  Directors  were  asked  how  influential  on  the  deliberations  of 
their  Area  Committees  are  the  identities  of  the  lawyers  who  w-rite  opinion  letters  for 
Section  14  applications.  Lawyers’  identities  were  described  as  very  influential  by 
23%  of  the  Area  Directors,  somewhat  influential  by  55%  and  not  influential  by 
23%. 

►  Meeting  content  --  Area  Directors  were  asked  to  indicate  the  percentages  of 
Committee  time  taken  up  by  consideration  of  each  of  several  aspects  of  cases. 
These  were  financial  details  (e.g.,  amounts  of  applicant  contributions),  legal 
matters,  cost  of  the  case  and  other.  The  average  percentages  reported  were: 
financial  details  -  31%  (range  1-80%),  legal  matters  -  60%  (range  10-99%),  cost  of 
the  case  -  1 1%  (range  0-35%)  and  other  -  9%  (range  0-50%). 
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►  Consistency  --  Perhaps  the  most  important  question  to  be  asked  about  the  Area 
Committees  concerns  how  consistent  they  are  in  their  decision-making.  In  the  final 
analysis,  the  procedural  variations  noted  above  are  only  of  concern  to  applicants  to 
the  extent  that  they  contribute  to  inconsistencies  in  the  decisions  made  by  the 
Committees. 

In  order  to  provide  some  understanding  of  the  consistency  of  Area  Committee 
decision-making  across  the  Plan's  areas,  it  was  decided  to  present  each  Committee 
with  a  set  of  mocked-up  abstracts  of  cases.  In  all,  nine  case  abstracts  were 
prepared,  based  on  discussions  with  staff  of  the  York  County  Area  Office.  The 
issues  presented  in  the  abstracts  were  selected  to  represent  a  range  of  potentially 
troublesome  aspects  of  current  files.  For  example,  the  issues  of  family  partners 
refusing  to  cooperate  with  the  financial  assessment,  and  of  a  potential  threat  to 
employability  posed  by  a  summary  conviction  offense  were  presented  in  the 
abstracts.  All  of  the  abstracts  referred  to  appeals  of  Area  Director  decisions 
pursuant  to  Section  16  of  the  Act 

The  members  of  the  Area  Committees  were  asked  to  read  each  of  the  abstracts 
(which  were  approximately  half  a  page  in  length)  and  indicate  whether  they  would, 
given  the  limited  information  provided,  uphold  the  Area  Director's  decision,  or 
recommend  another  option  from  among  those  available  (as  listed  beneath  each 
abstract).  Some  of  the  abstracts  also  presented  one  or  two  variations  on  the  basic 
case  information,  and  asked  whether  each  variation  would  effect  the  Committee's 
decision  and  if  so,  how. 

Completed  responses  were  received  from  43  of  the  Plan's  47  areas,  for  a  'response 
rate'  of  91%.  Of  York  County's  many  sub-committees,  two  participated  in  this 
exercise. 

The  results  revealed  a  remarkable  degree  of  consistency,  especially  considering  that 
the  issues  presented  in  the  abstracts  were  chosen  to  reflect  a  range  of  currently 
troublesome  or  contentious  matters.  Looking  first  at  the  full  range  of  possible 
choices  of  action  presented  in  the  abstracts  (free  certificate,  payment  agreement, 
refusal)  the  average  level  of  agreement  was  approximately  78%.  This  means  that 
on  average  (across  all  nine  abstracts)  78%  of  the  Committees  reached  the  same 
conclusion  on  each  abstract.  If  decisions  in  favour  of  free  certificates  are  combined 
with  decisions  in  favour  of  contributing  certificates  and  compared  with  refusals,  the 
average  level  of  agreement  rises  to  90%.  Hence,  on  the  most  critical  dimension  of 
certificate/no  certificate,  the  data  gathered  in  this  limited  'test'  indicate  a  high  level 
of  consistency  across  the  province  in  terms  of  Area  Committee  decision-making. 

Discussion.  The  background  data  on  approval  rates  reveal  considerable  variation  across 
areas  that  cannot  be  readily  explained  in  terms  of  available  demographic  or  related 
characteristics  of  the  areas.  Observed  rates  of  appeals  of  refusals  also  vary  widely  from 
area  to  area. 

The  findings  of  the  survey  of  Area  Directors  in  regard  to  administrative  procedures  also 
identified  a  variety  of  approaches  to  the  day-to  day  operation  of  individual  offices.  This  is 
not  surprising,  given  the  absence  of  written  guidelines  in  this  regard,  and  the  discretion 
given  Area  Directors  in  regards  to  eligibility  decision-making.  It  is  also  reasonable  and 
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appropriate  that  office  procedures  reflect  the  circumstances  of  the  areas  in  which  they  are 
located  in  terms  of,  for  example,  case  volumes  and  population  density. 

In  our  opinion,  there  is,  however,  a  need  for  more  detailled  guidelines  for  area  office 
procedures.  This  opinion  was  also  expressed  by  several  of  the  Area  Directors  in  their 
responses  to  the  survey.  Our  position  in  this  regard  is  basically  as  follows:  if  there  exists  a 
demonstrably  better  way  of  doing  something,  then  all  offices  should  do  it  this  way  (subject 
to  a  reasonable  accomodation  for  local  circumstances).  If  there  exists  no  demonstrably 
better  way  of  doing  something,  then  all  offices  should  do  it  the  same  way  in  the  interest  of 
consistency  across  offices. 

5.  Administration  of  the  Financial  Assessment  Function 

In  order  to  develop  an  understanding  of  how  the  financial  assessment  function  is  being 
administered,  surveys  were  conducted  of  both  MCSS  and  Plan  staff  responsible  for 
financial  assessments  across  the  province.  Of  the  45  MCSS  staff  doing  this  work,  41 
(91%)  responded  to  the  survey.  Of  the  36  Plan  staff  doing  financial  assessments,  21 
(58%)  responded  to  the  survey.  Among  the  questions  asked  were  a  number  relevant  to  the 
comparison  of  office  types  under  consideration  in  this  chapter.  Specifically  examined  were 
the  following: 


a)  Experience 

On  average,  assessment  officers  working  in  MCSS  offices  were  slightly  more  experienced 
(mean  years  =  6.1)  than  were  officers  working  in  either  a  co-located  office  (mean  years  = 
5.3)  or  Plan  staff  (mean  years  =  4.3).  In  terms  of  median  years  of  experience,  Plan  staff 
are  slightly  more  experienced,  in  general,  than  the  other  groups.  On  balance,  there  is  little 
difference  among  the  three  groups  in  terms  of  how  long  they  have  been  doing  financial 
assessments  of  legal  aid  applicants. 

b)  Availability 

One  aspect  in  which  assessment  officers  in  one-stop  offices  differ  from  those  in  two-stop 
(MCSS)  offices  is  in  terms  of  whether  they  do  this  work  full-time  or  part-time.  In  both 
types  of  one-stop  offices  (OLAP  and  COLOCATED)  approximately  58%  of  assessment 
officers  work  full-time  on  legal  aid  applications.  In  two-stop  offices,  only  27%  of 
assessment  officers  do  this  work  full-time.  There  is  also  a  difference  in  terms  of  the 
average  number  of  hours  per  week  that  part-time  assessment  officers  devote  to  legal  aid 
assessments.  In  one-stop  offices,  part-time  assessment  officers  spend  approximately  two 
days  per  week  doing  assessments.  In  contrast,  pan-time  assessment  officers  in  two-stop 
offices  spend,  on  average,  only  one  day  per  week  on  this  work  (some  spend  only  1.25 
hours).  There  is  a  clear  difference  here  in  terms  of  the  proportion  of  their  total  work  hours 
devoted  to  legal  aid  assessments. 

On  a  related  question,  MCSS  staff  (in  both  co-located  and  separate  MCSS  offices)  were 
asked  whether  their  other  duties  at  MCSS  interfered  with  their  work  for  the  Plan.  Among 
respondents  in  co-located  offices,  57%  reported  that  their  MCSS  duties  occasionally 
interfered  with  their  work  for  the  Plan,  while  43%  reported  that  this  type  of  interference 
never  occurred.  Assessment  officers  working  in  MCSS  offices  responded  similarly,  with 
44%  reporting  occasional  interference,  13%  reporting  infrequent  interference,  38% 
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reporting  that  one  never  interfered  with  the  other,  and  6%  reporting  that  their  work  for  the 
Plan  interfered  with  their  other  work  for  MCSS. 

Taken  together,  these  data  indicate  that  legal  aid  assessments  are  a  relatively  less  important 
component  of  the  work  of  MCSS  staff  (in  non-colocated  offices  especially)  compared  to 
assessment  officers  who  are  Plan  staff. 

c)  Training 

The  survey  posed  two  questions  concerning  training.  The  first  asked  about  training 
received  regarding  the  Legal  Aid  financial  assessment  policies  and  procedures.  Among 
Plan  staff,  48%  reported  that  the  training  they  received  was  inadequate.  The  comparable 
figures  for  co-located  staff  and  MCSS-office-based  staff  were  42%  and  27%,  respectively. 
Clearly,  MCSS  staff  working  in  MCSS  offices  are  more  positive  regarding  the  training 
they  have  received.  When  asked  to  describe  the  training  they  received,  most  respondents 
mentioned  amounts  of  time  ranging  from  a  few  hours  to  2-3  weeks.  The  impression 
conveyed  is  that  most  of  this  training  was  'on  the  job'  working  with  a  more  experienced 
assessment  officer.  No  direct  reference  was  made  to  any  formal  training  (although  we 
understand  that  a  series  of  such  training  sessions  were  conducted  in  1985  following  the 
introduction  of  a  revised  financial  eligibility  test).  When  asked  about  the  effect  of  this  lack 
of  training,  most  respondents  expressing  an  opinion  referred  to  a  lack  of  consistency  from 
officer  to  officer  in  conducting  their  assessments. 

Given  the  complexity  of  the  financial  criteria  defining  eligibility  for  legal  aid,  there  would 
appear  to  be  a  need  to  develop  some  more  formal  and  consistent  training  for  assessment 
officers,  regardless  of  whether  they  work  in  a  Plan  office  or  an  MCSS  office. 

A  second  set  of  questions  was  asked  about  training  received  regarding  the  Plan's  overall 
objectives  and  processes.  Among  Plan  staff,  75%  reported  training  in  this  area  to  be 
adequate,  compared  to  67%  of  co-located  MCSS  staff  and  56%  of  assessment  officers 
working  in  MCSS  offices.  Again,  it  appeared  from  the  responses  that  varying  amounts  of 
informal  (if  any)  training  was  provided  regarding  these  matters.  Not  surprisingly,  perhaps, 
it  is  those  staff  whose  work  is  done  in  greatest  isolation  from  the  Plan's  Area  Offices  who 
express  the  lowest  level  of  satisfaction  with  the  training  provided  to  them  concerning  these 
broader  issues  of  the  Plan’s  overall  objectives  and  processes. 

In  sum,  the  overall  level  of  reported  satisfaction  with  the  training  provided  to  assessment 
officers  is  a  cause  for  concern,  regardless  of  office  type.  This  appears  to  be  an  issue  that  is 
not  being  adequately  addressed  by  either  the  Plan  or  MCSS. 

d)  Communications 

Several  questions  examined  communications  between  assessment  officers  and  MCSS,  and 
between  assessment  officers  and  Area  Directors.  The  first  question  asked  how  assessment 
officers  are  informed  of  changes  in  the  policies  and  procedures  regarding  financial 
assessments.  Exhibit  V-17  summarizes  the  responses  to  this  question  by  office  type. 
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EXHIBIT  V-17  How  Assessment  Officers  are  Informed  of  Changes  in 

the  Policies  and  Procedures  Regarding  Financial 
Assessments 


Office  Type 

Source  of  Information 

Area 

Director 

MCSS 

Supervisor 

Both 

Other* 

% 

% 

% 

% 

OLAP 

24 

33 

19 

24 

Colocated 

6 

53 

18 

24 

MCSS 

5 

55 

40 

‘Correspondence  from  Head  Office,  other  staff. 


Examination  of  Exhibit  V-17  indicates  a  lack  of  consistency  in  the  manner  in  which  policy 
and  procedure  changes  are  communicated  to  assessment  officers.  Not  only  is  there 
variation  across  office  types,  but  also  within  office  types.  This  situation  may  reflect  a  lack 
of  clarity  in  terms  the  division  of  responsibility  between  the  Plan  and  MCSS  with  respect  to 
keeping  assessment  officers  up  to  date. 

A  second  area  of  communications  examined  in  the  survey  concerned  assessment  officer 
knowledge  of  the  frequency  and  rationale  for  Area  Directors'  reversals  of  assessment 
officers'  recommendations  on  individual  applications.  The  first  question  asked  how  often 
their  recommendations  were  overturned  by  their  Area  Director.  Exhibit  V- 18  summarizes 
the  responses  to  this  question  by  office  type. 


EXHIBIT  V-18  Reported  Frequency  of  Area  Directors  Overturning 

Assessment  Officers  Recommendations 


Office  Type 

Frequently 

Occasionally 

Rarely 

Don't  Know 

% 

% 

% 

% 

OLAP 

5 

38 

48 

10 

Colocated 

11 

17 

28 

44 

MCSS 

0 

14 

9 

77 

Aside  from  the  variation  by  office  type  revealed  in  Exhibit  V-1&,  perhaps  the  most  striking 
feature  of  these  data  is  the  high  proportion  of  'don't  knows'  among  MCSS  staff,  especially 
those  working  in  a  separate  MCSS  office  (77%).  This  would  seem  to  underline  the  extent 
to  which  assessment  officers  in  two-stop  areas  work  in  isolation  from  the  Area  Office. 

This  observation  is  reinforced  by  the  responses  obtained  to  a  final  question  on 
communications.  This  question  asked  whether  assessment  officers  are  generally  informed 
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as  to  the  Area  Director's  basis  for  deciding  not  to  follow  their  recommendations.  Exhibit 
V-19  summarizes  the  responses  to  this  question  by  office  type. 


EXHIBIT  V-19  Percentage  of  Assessment  Officers  Who  are  Generally 

Informed  of  the  Area  Director's  Basis  for  not  Folllowing 
Their  Assessment  Recommendations 


Office  Type 

Generally 

Informed 

Frequently 

Occasionally 

% 

% 

OLAP 

62 

38 

Colocated 

24 

76 

MCSS 

0 

100 

As  would  be  expected  given  the  pattern  of  responses  observed  in  Exhibit  V-18  above. 
Exhibit  V-19  again  reveals  a  situation  in  which  assessment  officers  working  in  MCSS 
offices  are  both  unaware  of  what  happens  to  their  work  once  it  leaves  their  office,  and  not 
informed  of  why  their  work  is  being,  in  effect,  reversed. 

Discussion.  In  order  to  understand  how  the  financial  assessment  function  is  currently 
being  administered,  data  were  collected  on  the  performance  of  the  one-stop  and  two-stop 
processes  used  to  determine  the  financial  eligibility  of  applicants  for  legal  aid  certificates. 
Comparisons  were  made  among  three  types  of  offices:  those  where  Plan  staff  do  assess¬ 
ments  in  the  Plan's  area  office,  those  where  MCSS  staff  do  assessments  in  the  Plan's  area 
office  (both  of  these  office  types  involve  one  stop  on  the  part  of  applicants)  and  those 
where  MCSS  staff  do  the  assessments  in  an  MCSS  office  (meaning  that  applicants  have  to 
make  two  stops-  one  at  the  Plan  office  for  their  initial  application  and  a  second  at  the  MCSS 
office  for  their  financial  assessment).  Our  findings  were  as  follows: 

No  difference  by  office  type  was  detected  with  respect  to: 

►  The  level  of  experience  of  staff  in  each  type  of  office. 

►  The  adequacy  of  training  provided  to  assessment  officers.  It  was  seen  to  be  lacking 
regardless  of  office  type. 

The  office  types  were  seen  to  differ  with  respect  to: 

►  Staff  availability  —  MCSS  staff  devote  relatively  less  of  their  time  to  legal  aid 
assessments  than  do  assessment  officers  who  are  Plan  staff.  This  is  especially  so 
for  staff  working  in  MCSS  (two-stop)  offices. 

►  Communications  --  Assessment  officers  working  in  MCSS  offices  are  relatively 
isolated  from  the  other  elements  of  the  legal  aid  system,  including  Area  Directors. 
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As  a  result,  they  are  generally  unaware  of  what  happens  to  their  work  once  it  leaves 
their  office. 

The  general  conclusions  supported  by  these  data  regarding  the  administration  of  the 
assessment  function  are  as  follows: 

►  Many  MCSS  assessment  officers  only  do  this  work  part-time. 

►  Many  MCSS  offices  only  commit  limited  blocks  of  time  each  week  to  the 
assessment  of  legal  aid  applications. 

►  Training  provided  to  staff  is  informal,  and  in  many  cases,  inadequate.  This  is  also 
true  for  Plan  staff,  which  indicates  that  this  function  is  not  being  actively  performed 
by  either  the  Plan  or  MCSS  (which  still  has  responsibility  for  the  function  in  all 
Areas). 

The  situation  just  described  is  one  in  which  MCSS  is  not,  in  most  areas,  actively 
supporting  the  assessment  function.  The  Ministry's  staff  receive  little,  if  any  formal 
training,  and  are  isolated  from  the  other  elements  of  the  legal  aid  system.  It  is  our 
recommendation  that  the  assessment  function  be  consolidated  under  the  authority  and 
control  of  the  Plan,  in  order  to  increase  the  consistency  with  which  the  function  is 
performed  across  Ontario  and  to  improve  the  level  of  service  provided  to  applicants  in  what 
are  now  two- stop  areas. 

6.  Time  Required  to  Process  Applications  for  Certificates 

Data  routinely  captured  by  the  Plan's  automated  information  system  were  provided  to  us  in 
order  to  examine  the  time  required  to  process  applications  for  certificates.  The  specific 
measure  analyzed  was  the  elapsed  time  (in  calendar  days)  between  the  application  date  and 
the  certificate  issuance  date. 

Our  analyses  of  this  measure  were  based  on  a  dataset  consisting  of  56348  approved 
applications  from  the  first  six  months  of  1989.  Of  interest  were  comparisons  by  office  type 
of  each  of  the  following  variables: 

►  elapsed  time  (in  calendar  days)  to  issue  free  certificates  for  criminal  matters 

►  elapsed  time  to  issue  certificates  with  payment  agreements  for  criminal  matters 

►  elapsed  time  to  issue  free  certificates  for  civil  matters 

►  elapsed  time  to  issue  certificates  with  payment  agreements  for  civil  matters 

Several  statistics  were  calculated  to  express  the  variation  in  elapsed  time  including  the 
mean,  the  10th  percentile,  the  50th  percentile  (median)  and  the  90th  percentile.  Both  mean 
and  median  elapsed  times  were  calculated  in  order  to  avoid  being  misled  by  the  tendency  of 
means  to  be  influenced  by  extreme  scores. 

The  first  set  of  analyses  looked  at  the  elapsed  time  data  broken  down  by  office  type.  It  was 
expected  that  the  two  stop  (MCSS)  offices  would  take  longer  to  process  applications  than 
either  of  the  one-stop  (OLAP  or  Colocated)  offices. 
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Exhibits  V-20  and  V-21  summarize  the  results  of  these  analyses  for  criminal  and  civil 
certificates,  respectively.  Examination  of  the  data  for  criminal  certificates  in  Exhibit  V-20 
reveals  that: 

►  With  respect  to  the  time  required  to  issue  free  certificates,  MCSS  (two-stop)  areas 
are  considerably  slower  than  either  OLAP  or  COLOCATED  areas.  The  difference 
between  the  one-stop  and  two-stop  areas  is  statistically  significant  at  the  .0001 
level. 

>►  With  respect  to  the  time  required  to  issue  certificates  with  payment  agreements, 
OLAP  areas  are  faster  than  either  of  the  other  two  types  of  areas.  The  difference 
between  the  one-stop  and  two-stop  areas  is  statistically  significant  at  the  .0001 
level. 

Examination  of  the  data  for  civil  certificates  in  Exhibit  V-21  reveals  that: 

►  With  respect  to  the  time  required  to  issue  free  certificates,  MCSS  areas  are  slower 
than  the  other  two  office  types.  The  difference  between  the  one  stop  and  two  stop 
areas  is  statistically  significant  at  the  .0001  level. 

►  With  respect  to  the  time  required  to  issue  certificates  with  payment  agreements, 
MCSS  areas  are  slower  than  the  other  two  office  types.  The  difference  between  the 
one  stop  and  two  stop  areas  is  statistically  significant  at  the  .0001  level. 

Consideration  of  the  relative  importance  of  the  data  for  criminal  certificates,  civil 
certificates,  free  certificates  and  certificates  with  payment  agreements  should  take  account 
of  the  relative  numbers  of  each  of  these  types  of  certificates.  Of  the  56,348  records 
analyzed  for  this  report,  31,084  (55%)  concerned  free  criminal  certificates,  2,284  (4%) 
concerned  criminal  certificates  with  payment  agreements,  19,737  (35%)  concerned  free 
civil  certificates,  and  3,243  (6%)  concerned  civil  certificates  with  payment  agreement. 
Clearly,  the  time  required  to  issue  free  certificates  affects  the  overwhelming  majority  (90%) 
of  applicants. 

The  second  set  of  analyses  of  the  elapsed  time  data  looked  at  regional  breakdowns. 
Exhibits  V-22  and  V-23  were  prepared  to  present  data  similar  to  those  in  Exhibits  V-20  and 
V-21,  broken  down  by  region  instead  of  by  office  type.  This  was  to  done  in  response  to 
the  imbalance  of  office  types  by  region  noted  above.  The  question  addressed  here  is 
whether  the  pattern  of  differences  observed  in  Exhibits  V-20  and  V-21  are  due  to 
differences  by  region  rather  than  office  type. 

Examination  of  Exhibits  V-22  and  V-23  reveals  that  across  the  four  categories  of  legal 
matter  and  certificate  type,  the  Northern  areas  are  not  consistently  slower  than  those  in  the 
other  three  regions.  Hence,  there  is  no  reason  to  believe  that  the  pattern  observed  in 
Exhibits  V-20  and  V-21  is  due  to  the  geographical  distribution  of  the  office  types. 

The  final  set  of  analyses  of  the  elapsed  time  data  looked  at  individual  area  offices.  Exhibits 
V-24  and  V-25  present  mean  and  percentile  data  for  the  slowest  and  fastest  individual  area 
offices  for  each  of  the  four  types  of  certificates  examined.  Looking  first  at  the  data  for 
criminal  certificates  in  Exhibit  V-24,  it  is  clear  that  there  are  dramatic  differences  between 
the  slowest  and  fastest  areas  for  both  free  and  contributing  certificates  (regardless  of  which 
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EXHIBIT  V-20  Statistics  on  Elapsed  Time  (in  Calendar  Days)  to  Issue 


Criminal  Certificates  by  Certificate  Type  and  Office 

Ii££ 


Office  Type 

Mean 

10th 
%  ile 

50t  b 
%  ile 

90th 
%  ile 

Sample 

Size 

Free  Certificates  (N  = 

31,084) 

OLAP 

16.6 

1 

11 

36 

9,036 

Colocated 

15.7 

3 

10 

33 

16338 

One  Stop* 

16.0 

2 

11 

35 

25374 

MCSS  (Two  Stop) 

23.8 

4 

15 

56 

5,710 

Certificates 

with  Payment 
(N  =  2,284) 

Agreements 

OLAP 

34.9 

7 

28 

72 

785 

Colocated 

44.8 

18 

30 

85 

1,068 

One  Slop* 

40.6 

12 

33 

78 

1,853 

MCSS  (Two  Stop) 

45.2 

17 

41 

77 

431 

♦Combined  OLAP  and  Colocated 

EXHIBIT  V-21 

Statistics  on  Elapsed  Time  (in  Calendar  Days)  to  Issue 
Civil  Certificates  by  Certificate  Type  and  Office  Type 

Office  Type 

Mean 

10th 
%  ile 

50th 
%  ile 

90th 
%  ile 

Sample 

Size 

Free  Certificates  (N  = 

19,737) 

OLAP 

19.3 

2 

14 

42 

5,078 

Colocated 

16.4 

2 

10 

36 

10375 

One  Stop* 

17.3 

2 

11 

38 

15,453 

MCSS  (Two  Stop) 

22.7 

4 

15 

50 

4.284 

Certificates 

with  Payment 
(N  =  3,243) 

Agreements 

OLAP 

37.5 

8 

28 

81 

1,086 

Colocated 

41.8 

13 

36 

78 

1,398 

One  Stop* 

39.9 

10 

33 

79 

2,484 

MCSS  (Two  Stop) 

43.3 

15 

39 

76 

759 

♦Combined  OLAP  and  Colocated 
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EXHIBIT  V-22  Statistics  on  Elapsed  Time  (in  Calendar  Days)  to  Issue 

Criminal  Certificates  by  Certificate  Type  and  Region 


Region 

Mean 

10th 
%  ile 

50th 
%  ile 

90th 
%  ile 

Sample 

Size 

Free  Certificates  (N  = 

31,084) 

Metro 

17.2 

6 

12 

33 

9.530 

North 

22.3 

3 

14 

55 

3,890 

Southeast 

16.9 

1 

8 

43 

5,576 

Southwest 

16.3 

2 

10 

36 

12,088 

Certificates 

with  Payment 
(N  =  2,284) 

Agreements 

Metro 

47.2 

22 

37 

86 

730 

North 

40.4 

12 

34 

78 

205 

Southeast 

43.8 

12 

39 

81 

337 

South  st 

36.8 

8 

31 

72 

1,012 

EXHIBIT  V-23 

Statistics  on  Elapsed  Time  (in  Calendar  Days) 
Civil  Certificates  by  Certificate  Type  and  Region 

to  Issue 

Region 

Mean 

10th 

%ile 

50th 
%  ile 

90th  Sample 

%ile  Size 

Free  Certificates  (N  = 

19,737) 

Metro 

15.5 

2 

10 

31 

5,730 

North 

22.2 

3 

14 

50 

2,219 

Southeast 

22.5 

2 

14 

54 

3,604 

Southwest 

17.9 

2 

12 

40 

8,184 

Certificates 

with  Payment 
(N  =  3,243) 

Agreements 

Metro 

44.3 

19 

39 

78 

740 

North 

41.1 

13 

36 

80 

457 

Southeast 

46.0 

14 

40 

84 

543 

Southwest 

36.9 

8 

29 

75 

1,503 
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EXHIBIT  V-24  Statistics  on  Elapsed  Time  (in  Calendar  Days)  to  Issue 

Criminal  Certificates  by  Certificate  Type  in  the  Slowest 
and  Fastest  Individual  Area  Offices 


Office 

Mean 

10th 
%  ile 

50th  90th 

%  ile  %  ile 

Sample 

Size 

Free 

Certificates 

Slowest 

47.0 

23 

49 

81 

Fastest 

3.3 

1 

1 

4 

Certificates  with 

Payment  Agreements 

Slowest 

70.5 

43 

65 

117 

Fastest 

18.3 

1 

4 

33 

EXHIBIT  V-25  Statistics  on  Elapsed  Time  (in  Calendar  Days)  to  Issue 

Civil  Certificates  by  Certificate  Type  in  the  Slowest  and 
Fastest  Individual  Area  Offices 


Office 

Mean 

10th 

%ile 

50th  90th 

%ile  %ile 

Sample 

Size 

Free 

Certificates 

Slowest 

53.1 

21 

50 

90 

Fastest 

7.9 

1 

1 

6 

Certificates  with 

Payment  Agreements 

Slowest 

86.4 

43 

83 

149 

Fastest 

7.7 

1 

3 

18 

measure  is  used).  The  data  for  civil  certificates  in  Exhibit  V-25  are  similar.  In  examining 
the  data  for  the  areas  issuing  free  certificates  (especially)  in  the  fastest  times,  it  should  be 
noted  that  these  areas  handled  very  low  volumes  of  applications  in  the  time  period  covered 
(4  free  criminal,  6  free  civil). 

Discussion.  Clearly  there  are  wide  variations  across  area  offices  in  the  speed  with  which 
applications  are  processed.  In  many  offices,  the  average  amounts  of  time  taken  to  process 
applications  are  decidedly  long.  As  discussed  earlier,  some  of  the  variation  across  offices 
is  related  to  office  type  (one-stop  or  two-stop)  and,  to  a  lesser  extent,  region.  There  are 
also  a  number  of  factors  that  will  influence  how  long  it  take  to  issue  a  certificate  that  are 
beyond  the  control  of  individual  area  offices.  Included  here  are  such  factors  as  delay  on  the 
part  of  applicants  in  providing  necessary  information,  use  of  the  mail  to  send  application 
materials  back  and  forth  between  an  applicant  and/or  his  lawyer  and  the  area  office,  and  the 
fact  that  most  Area  Directors  and  many  assessment  officers  are  part-time.  There  are  also 
administrative  procedures  for  the  treatment  of  missing  dates  on  computerized  application 
records  that  will  influence  apparent  elapsed  times  on  individual  records.  However,  there  is 
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no  reason  to  believe  that  these  factors  are  limited  to  only  a  few  area  offices  or  that  they  will 
have  an  impact  on  the  majority  of  the  applications  in  any  individual  office.  The  point 
remains  that  there  exist  very  substantial  differences  across  offices  in  terms  of  how  long  it 
takes  to  process  applications. 


C.  THE  EXTENT  TO  WHICH  APPLICATION  OF  THE  ELIGIBILITY 
CRITERIA  RESULTS  IN  THE  PROVISION  OF  LEGAL  SERVICES 
ON  CERTIFICATES  TO  THOSE  WHO  NEED  THEM  AND  CANNOT 
AFFORD  TO  PAY  FOR  THEM  OUT  OF  THEIR  OWN  RESOURCES 

The  financial  eligibility  criteria  aim  to  assist  those  persons  to  obtain  needed  legal  services 
who  cannot  afford  them  out  of  their  own  resources.  As  indicated  earlier  in  this  chapter 
(Exhibit  V-15)  at  least  two-thirds  of  refused  applications  are  refused  for  financial  reasons. 
Hence,  one  way  to  examine  the  impact  of  the  eligibility  criteria  is  to  look  at  what,  if 
anything,  rejected  applicants  do  to  obtain  assistance  with  their  problems  after  their 
applications  have  been  refused. 

Of  greatest  interest  in  this  context  would  be  rejected  applicants  'at  the  margin',  meaning  that 
they  barely  failed  to  qualify  for  assistance.  Unfortunately  for  the  purposes  of  this  review, 
it  is  not  possible,  based  on  the  data  in  the  Plan's  administrative  system  to  assess  how  close 
rejected  applicants  came  to  being  accepted  for  legal  aid.  This  is  because  data  on  the 
fundamental  elements  of  financial  eligibility  (net  household  income,  family  size  and  liquid 
assets)  are  not  routinely  entered  into  the  computerized  records.  As  a  result,  it  is  not 
possible  to  retrospectively  categorize  rejected  applicants  as  more  or  less  close  to  the 
boundary  of  eligibility.  And,  it  is  not  reasonable  to  expect  the  applicants  themselves  to 
have  an  accurate  understanding  of  how  close  they  came  to  qualifying,  given  the  complexity 
of  the  financial  criteria. 

The  line  of  enquiry  still  available  to  this  review  was  to  examine  the  experience  of  all 
rejected  applicants,  regardless  of  their  proximity  to  the  'margin'  of  eligibility  or  of  the 
reason  for  their  refusal.  This  was  done  direcdy  through  the  surveys  of  rejected  applicants. 
These  direct  data  were  supplemented  with  secondary  data  from  several  groups  of  survey 
respondents:  Area  Directors,  the  private  bar,  York  County  staff  duty  counsel  and 
independent  community  legal  clinics. 

Exhibit  V-26  summarizes  the  responses  of  rejected  applicants  to  our  enquiry  as  to  what 
they  did  after  their  application  was  refused.  The  data  are  presented  separately  for  criminal 
and  civil  applicants.  Looking  first  at  criminal  applicants,  Exhibit  V-26  reveals  that  almost 
half  (47%)  hired  a  lawyer,  presumably  out  of  their  own  resources.  A  further  25%  either 
represented  themselves,  did  without  legal  services  or  plead  guilty.  Duty  counsel  were  used 
by  5%,  while  paralegals  and  clinics  were  used  by  only  1%  each.  Of  these  rejected 
applicants  for  criminal  certificates,  5%  reapplied  to  the  Plan  for  assistance. 

Turning  to  civil  applicants.  Exhibit  V-26  reveals  that  37%  hired  a  lawyer  after  being 
refused  a  certificate.  A  further  28%  dropped  the  matter,  while  15%  either  did  without  legal 
services,  represented  themselves  or  let  the  case  go  unchallenged.  Duty  counsel  and 
paralegals  were  used  by  only  1%  each.  Of  rejected  applicants  for  civil  certificates,  3% 
reapplied  to  the  Plan  for  assistance. 
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EXHIBIT  V-26  Reported  Steps  Taken  by  Unsuccessful  Applicants  After 

Their  Applications  Were  Refused  by  Type  of  Legal 
Problem 


Steps  Taken 

Type  of  Legal 

Criminal 

%** 

Problem 

Civil 

%** 

Did  without  legal  services 

4 

3 

Hired  a  lawyer 

47 

37 

Hired  a  paralegal 

1 

1 

Represented  self 

13 

5 

Plead  guilty 

8 

NA 

Used  services  of  a  clinic 

1 

0 

Dropped  the  matter 

4 

28 

Let  the  case  go  unchallenged 

3 

7 

Used  duty  counsel 

5 

1 

Reapplied  for  legal  aid 

5 

4 

Abandoned  the  application 

4 

3 

All  other  mentions 

13 

16 

*  Table  entries  are  percentages  of  rejected  applicants  who  completed  the  survey. 
**  Percents  do  not  sum  to  100  because  of  multiple  responses. 


These  self-report  data  indicate  that  criminal  applicants  are  most  likely  to  either  hire  a  lawyer 
or  represent  themselves.  Civil  applicants  are  most  likely  to  either  hire  a  lawyer  or  drop  the 
matter. 

As  indicated  above,  Area  Directors,  the  private  bar,  York  County  staff  duty  counsel  and 
clinic  staff  were  also  asked  for  their  perceptions  as  to  what  rejected  applicants  do.  The 
responses  to  these  questions  are  presented  in  Exhibits  V-27  to  V-30  and  can  be  summarized 
as  follows. 

>  Area  Directors  perceive  rejected  criminal  applicants  as  most  often  hiring  private 
lawyers,  using  duty  counsel  and  representing  themselves.  Rejected  civil  applicants 
are  most  often  seen  as  hiring  private  lawyers,  representing  themselves  and  dropping 
the  matter. 

►  Members  of  the  private  bar  perceive  applicants  rejected  for  financial  reasons  as  most 
often  hiring  a  lawyer  at  a  reduced  fee,  hiring  a  lawyer  willing  to  negotiate  on  the 
terms  of  payment,  doing  without  legal  services  and  representing  themselves. 
Applicants  rejected  for  coverage  reasons  are  most  often  seen  as  doing  without  legal 
services,  representing  themselves,  hiring  a  lawyer  at  a  reduced  fee  and  hiring  a 
lawyer  willing  to  negotiate  on  the  terms  of  payment. 
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EXHIBIT  V-27 


Perceptions  of  Area  Directors*  Regarding  Courses  of 
Action  Taken  Most  Often  by  Applicants  Who  Do  Not 
Qualify  for  Legal  Aid  by  Type  of  Legal  Matter  and 


Type  of  Legal  Matter 

Criminal 

Civil 

Courses  of  Action 

T  aken 

Reason  for 
Ineligibility 

Reason  for 
Ineligibility 

Financial  Coverage 

%** 

Financial 

Coverage 

%** 

Hire  a  private  lawyer 

73  57 

70 

66 

Use  a  paralegal 

4  4 

2 

0 

Represent  themselves 

51  51 

45 

40 

Use  duty  counsel 

66  75 

NA 

NA 

Plead  guilty 

23  19 

NA 

NA 

Let  case  go  unchallenged 

NA  NA 

26 

19 

Drop  the  matter 

NA  NA 

36 

40 

Use  a  clinic 

9  13 

19 

30 

*  Table  entries  are  percentages  of  Area  Directors  selecting  each  option. 
**  Percents  do  not  sum  to  100  due  to  multiple  responses. 

EXHIBIT  V-28 

Perceptions  of  the  Private  Bar*  Regarding  Courses  of 
Action  Taken  Most  Often  by  People  Who  Do  Not  Qualify 
for  Legal  Aid  by  Reason  for  Ineligibility 

Reason  1 

for  Ineligibility** 

Course  of  Action 

Financial 

% 

Coverage 

% 

Do  without  legal  services 

57 

68 

Pay  lawyer’s  fees  but  with  negotiated 
terms  for  payment 

69 

53 

Lawyers  reduce  their  fees 

72 

62 

Find  a  lawyer  they  can  afford 

38 

29 

Use  paralegal  services 

7 

18 

Use  legal  aid  clinics 

18 

26 

Represent  themselves 

49 

61 

*  Limited  to  lawyers  whose  areas  of  practice  include  one  or  more  of  the  types  of  legal  work  for  which 
certificates  are  issued. 

**  Table  entries  are  percentages  of  respondents  to  the  private  bar  survey  selecting  each  option. 
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EXHIBIT  V-29  Perceptions  of  York  County  Staff  Duty  Counsel* 

Regarding  Courses  of  Action  Taken  by  People  Who  Do 
Not  Qualify  for  Legal  Aid  by  Reason  for  Ineligibility 


Reason 

for  Ineligibility** 

Course  of  Action 

Financial 

% 

Coverage 

% 

Do  without  legal  services 

62 

46 

Represent  themselves 

69 

62 

Use  a  paralegal 

0 

8 

Use  duty  counsel 

15 

23 

Use  a  student  legal  aid  society 

31 

8 

Plead  guilty 

8 

0 

*  Table  entries  are  percentages  of  respondents  to  the  survey  of  staff  duty  counsel  selecting  each  option. 


EXHIBIT  V-30  Perceptions  of  Clinic  Staff*  Regarding  Courses  of 


Action  Taken  Most  Often  by  Applicants  Who  Do  Not 
Qualify  for  Legal  Aid  by  Type  of  Legal  Matter 


Course  of  Action 

Type  of  Legal 

Criminal 

% 

Matter 

Civil 

% 

Hire  a  private  lawyer 

9 

17 

Use  a  paralegal 

0 

0 

Represent  themselves 

64 

61 

Plead  guilty 

48 

NA 

Use  a  clinic 

5 

14 

*  Table  entries  are  percentages  of  clinics  responding  to  the  survey  which  recorded  each  course  of  action 
as  frequently  followed 
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►  York  County  staff  duty  counsel  perceive  applicants  rejected  for  financial  reasons  as 
most  often  representing  themselves,  doing  without  legal  services  and  using  the 
services  of  a  Student  Legal  Aid  Society.  Applicants  rejected  for  coverage  reasons 
are  most  often  seen  as  representing  themselves,  doing  without  legal  services  and 
using  duty  counsel. 

►  Clinic  staff  perceive  rejected  criminal  applicants  as  most  often  representing 
themselves  and  pleading  guilty.  Rejected  civil  applicants  are  most  often  seen  as 
representing  themselves. 

In  addition  to  being  asked  about  their  perceptions  of  the  courses  of  action  taken  by  rejected 

applicants,  Area  Directors,  members  of  the  private  bar  and  York  County  staff  duty  counsel 

were  asked  about  possible  changes  to  the  eligibility  criteria  themselves.  Specifically,  they 

were  asked  whether  the  financial  guidelines  should  be  changed  so  that: 

►  More  low  income  people  would  be  eligible 

►  Fewer  low  income  people  would  be  eligible,  or 

►  The  financial  guidelines  should  stay  as  they  are. 

They  were  also  asked  whether  the  coverage  of  services  eligible  for  legal  aid  should  be: 

►  Broadened  so  that  more  people  would  be  eligible 

►  Restricted  so  that  fewer  people  would  be  eligible,  or 

►  The  coverage  guidelines  should  stay  as  they  are. 

Exhibit  V-31  summarizes  the  responses  of  each  group  surveyed  to  these  two  questions. 

With  respect  to  possible  modification  of  the  financial  guidelines: 

►  Approximately  half  of  the  lawyers  and  Area  Directors,  and  88%  of  staff  duty 
counsel  surveyed  thought  that  the  financial  guidelines  should  be  changed  so  that 
more  low  income  people  would  be  eligible.  Of  particular  concern  were  the  working 
poor,  and  middle-income  earners. 

►  Another  third  of  the  lawyers  and  Area  Directors  considered  that  the  guidelines 
should  stay  as  they  are. 

►  Only  a  small  minority  of  lawyers  and  Area  Directors  (11%  and  7%,  respectively) 
thought  that  the  financial  guidelines  should  be  more  restrictive. 

With  respect  to  possible  modification  of  the  coverage  guidelines: 

►  45%  of  lawyers,  28%  of  Area  Directors  and  67%  of  staff  duty  counsel  considered 
that  the  coverage  guidelines  should  be  broadened.  Of  particular  concern  were 
summary  conviction  offenses,  Highway  Traffic  Act  offenses  and  (unspecified) 
family  matters. 
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EXHIBIT  V-31  Perceptions  of  the  Private  Bar,  Area  Directors  and  York 

County  otaff  Duty  Counsel  as  to  the  Desirability  of 


Changing  the  Plan's 

Eligibility 

Criteria 

Percentage  of 

Each 

Group  Surv 

eyed 

Private 

Area 

Staff  Duty 

Potential 

Bar* 

Directors 

Counsel 

Changes 

% 

% 

% 

The  Financial  Guidelines  Should  Be 

Changed  So  That 

>•  More  low  income  people  would  be  eligible 

54 

52 

88 

►  Fewer  low  income  people  would  be  eligible 

11 

7 

0 

►  The  financial  guidelines  should  stay  as  they  are 

35 

41 

12 

The  Coverage  of  Services  Eligible  For 

Legal  Aid  Should  Be 

►  Broadened  90  that  more  people  would  be  eligible 

45 

28 

67 

>•  Restricted  so  that  fewer  people  would  be  eligible 

8 

15 

0 

>  The  coverage  guidelines  should  stay  as  they  are 

47 

57 

33 

*  Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which 
certificates  are  issued. 


►  47%  of  lawyers,  57%  of  Area  Directors  and  33%  of  staff  duty  counsel  thought  that 
the  guidelines  should  stay  as  they  are. 

►  8%  of  lawyers  and  15%  of  Area  Directors  considered  that  the  coverage  guidelines 
should  be  restricted.  Of  (limited)  concern  were  minor  matters  and  (unspecified) 
family  matters. 

Discussion.  Data  from  the  Plan's  administrative  files  indicate  that  approximately  one 
application  in  five  is  refused.  For  two  out  of  three  of  these  refusals,  the  reason  for  the 
refusal  concerns  the  applicant's  financial  status.  For  one  in  ten  of  these  refusals,  the 
applicant’s  problem  is  not  covered  by  the  certificate  services. 

In  order  to  completely  answer  the  question  of  whether  the  eligibility  criteria  result  in  the 
provision  of  legal  services  on  certificates  to  those  who  need  them  and  cannot  afford  to  pay 
for  them  out  of  their  own  resources,  one  would  need  to  know: 
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►  The  extent  to  which  the  criteria  are  consistently  applied  across  the  province.  The 
data  presented  in  Section  B.  of  this  chapter  established  the  existence  of  a  range  of 
procedures,  and  showed  a  wide  range  of  approval  and  appeal  rates  across  areas. 

►  The  extent  to  which  those  persons  who  received  legal  aid  were  financially  eligible. 
Since  assessment  of  the  financial  eligibility  of  successful  applicants  was  not  done  as 
pan  of  the  applicant  survey  conducted  for  this  review,  and  because  the  Plan  itself 
does  not  conduct  routine  'audits'  of  approved  applications  for  adherence  to  the 
criteria,  no  data  are  available  on  this  question. 

►  The  extent  to  which  refused  applicants  were  able  to  pay  for  the  required  legal 
services  out  of  their  own  resources,  or  either  did  without  these  legal  services  or 
suffered  'undue  hardship'  to  pay  for  them.  It  is  this  last  question  that  the  data 
collected  for  this  review  are  able  to  address. 

The  most  direct  data  were  provided  by  the  survey  of  rejected  applicants.  These  data 
indicated  that  among  criminal  applicants  whose  applications  were  refused,  almost  half  hired 
a  lawyer,  while  another  7%  used  the  services  of  a  paralegal,  a  clinic  or  duty  counsel. 
Approximately  20%  proceeded  without  legal  services,  represented  themselves  or  let  the 
case  go  unchallenged. 

The  picture  was  similar  for  rejected  civil  applicants,  37%  of  whom  hired  a  lawyer.  Another 
28%  dropped  the  matter,  while  15%  either  did  without  legal  services,  represented 
themselves  or  let  the  case  go  unchallenged. 

The  perceptual  data  obtained  from  the  surveys  of  Area  Directors,  private  lawyers,  York 
County  staff  duty  counsel  and  the  clinics  are  somewhat  varied.  The  view  of  the  Area 
Directors  corresponds  well  to  that  provided  by  the  survey  of  applicants.  The  other  groups 
of  respondents  are  relatively  more  likely  to  perceive  rejected  applicants  as  doing  without 
legal  services  or  representing  themselves. 

Taken  together,  these  data  indicate  that  a  small  but  not  insignificant  number  of  rejected 
applicants  are  doing  without  legal  services  following  the  refusal  of  the  Plan  to  issue  a 
certificate.  On  the  basis  of  the  survey  of  applicants,  we  would  estimate  the  number  of  such 
persons  as  a  percentage  of  all  refused  applicants  at  20%  of  rejected  criminal  applicants  and 
15%  of  rejected  civil  applicants.  An  additional  28%  of  rejected  civil  applicants  dropped  the 
matter  themselves  once  their  application  for  legal  aid  was  refused. 


D.  DISCUSSION 

This  chapter  examined  the  Plan's  eligibility  assessment  criteria  and  procedures,  focussing 

on  three  issues.  These  were: 

►  The  degree  of  conformity  of  the  eligibility  criteria  to  the  Legal  Aid  Act,  and  for 
criminal  matters,  the  degree  of  conformity  of  the  criteria  to  the  federal-provincial 
cost-sharing  agreement 

►  The  consistency  of  application  of  the  eligibility  criteria  across  the  Plan's  47 
administrative  areas. 
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►  The  extent  to  which  application  of  the  eligibility  criteria  results  in  the  provision  of 
legal  services  on  certificates  to  those  who  need  them  and  cannot  pay  for  them  out  of 
their  own  resources. 

Applicants  are  refused  certificates  for  reasons  of  coverage  only  infrequently.  This  may 
reflect  the  discretion  given  Area  Directors  to  issue  certificates  for  a  broad  range  of  legal 
problems. 

The  dimension  of  eligibility  on  which  applications  are  most  often  refused  is  the  financial 
dimension.  A  complex  and  lengthy  process  is  required  (for  some  applicants  at  least)  to 
establish  the  eligibility  of  applicants  for  a  free  certificate  or  for  a  certificate  with  a  payment 
agreement.  This  process,  which  is  currently  the  responsibility  of  MCSS,  aims  to 
operationalize  the  assessment  of  the  concept  in  the  Act  of  'ability  to  pay'.  Its  links  with  the 
eligibility  criteria  for  social  assistance  generally  limit  access  to  free  legal  aid  to  persons  with 
low  incomes.  Persons  with  higher  incomes  may  qualify  for  legal  aid  provided  they  are 
willing  to  sign  a  payment  agreement.  In  the  final  analysis,  the  decision  as  to  whether  an 
individual  applicant  is  able  to  pay  none  or  some  of  the  cost  of  his  or  her  certificate  rests 
with  the  Area  Director  (or,  in  some  cases,  the  Area  Committee). 

Recent  dissatisfaction  with  the  current  financial  eligibility  criteria  has  lead  to  frequent 
disregard  of  the  criteria  by  Area  Directors  and  Area  Committees.  The  Plan  should  be 
commended  for  its  efforts  in  the  past  year  to  update  and  simplify  the  criteria.  We  would 
also  recommend  that  the  introduction  of  the  revised  guidelines  and  procedures  be 
accompanied  by  a  series  of  formal  training  sessions  for  assessment  officers,  and  by  the 
implementation  of  a  routine  system  for  monitoring  adherence  to  the  criteria.  This  point  will 
be  returned  to  in  more  detail  in  Chapter  VIII  below. 

Both  the  administrative  data  and  the  survey  data  analyzed  for  this  review  indicated  a  need  to 
increase  the  consistency  from  area  to  area  with  which  applications  for  certificates  are 
processed.  Consistency  should  be  enhanced  by  the  introduction  of  the  simplified  financial 
eligibility  assessment  referred  to  above  (and  by  the  recommended  training  and  monitoring 
system).  A  useful  adjunct  to  these  steps  would  be  an  administrative  manual  covering  office 
procedures,  and  more  detailed  written  guidelines  for  the  exercise  of  Area  Director  discretion 
and  for  the  use  of  Area  Committees  in  regard  to  their  areas  of  responsibility. 

Consistency  should  also  be  enhanced  by  the  recommended  takeover  by  the  Plan  of 
responsibility  for  the  assessment  process.  Current  plans  will  leave  MCSS  with  responsi¬ 
bility  for  this  function  in  only  two  large  area  offices.  This  should  make  it  possible  to 
formalize  a  uniform  approach  to  staff  training  and  supervision  in  all  offices. 

The  final  issue  examined  in  this  chapter  concerned  whether  the  right  people  are  receiving 
legal  aid.  Only  a  limited  answer  to  this  question  could  be  provided  by  the  data  gathered  for 
this  review.  TTie  only  means  of  providing  assurance  as  to  the  general  level  of  adherence  to 
the  eligibility  criteria  is  through  the  introduction  of  the  type  of  monitoring  system  referred 
to  above.  This  issue  will  be  discussed  in  detail  in  Chapter  VIII. 
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VI 


QUALITY  OF  SERVICE 


The  terms  of  reference  for  this  study  defined  the  scope  of  examination  of  the  quality  of 
legal  aid  services  as  aiming  to  determine  'at  least  at  a  base  level,  whether  legal  aid  services 
are  similar  to  non-legally-aided  services,  whether  OLAP  has  effective  quality  assurance 
mechanisms  in  place,  and  what  clients  think  about  these  services'.  The  examination  of 
quality  issues  as  they  relate  to  individual  lawyers  in  individual  cases  was  deemed  to  be 
beyond  the  scope  of  this  review.  The  rationale  for  this  exclusion  was  not  that  quality  at  this 
level  of  analysis  is  not  interesting  and  important.  Rather,  it  reflects  a  recognition  of  the 
very  real  difficulty  of  assessing  the  quality  of  professional  services  provided  in  individual 
cases. 

The  terms  of  reference  identified  four  general  quality  issues  to  be  explored  in  this  review. 
These  are: 

►  Whether  those  lawyers  who  accept  legal  aid  cases  are  generally  representative  of 
lawyers  handling  criminal,  family  and  other  civil  matters. 

►  Whether  lawyers,  when  on  a  certificate  provide  services  similar  to  those  they 
provide  to  paying  clients  with  similar  problems. 

►  The  effectiveness  of  the  procedures,  policies  and  programs  developed  by  OLAP  to 
ensure  quality  control  and  to  improve  the  quality  of  services,  both  the  administrative 
services  it  delivers  directly  and  the  professional  services  delivered  through 
certificates. 

►  The  overall  satisfaction  of  clients  with  the  quality  of  services  received. 

Each  of  these  broad  issues  will  be  examined  in  turn  in  the  remainder  of  this  chapter. 


A.  ARE  LAWYERS  WHO  ACCEPT  LEGAL  AID  CASES  GENERALLY 
REPRESENTATIVE  OF  LAWYERS  HANDLING  CRIMINAL, 
FAMILY  AND  OTHER  CIVIL  MATTERS? 

I .  Methodology 

Data  relevant  to  this  question  were  obtained  from  a  number  of  sources.  The  major  sources 
and  types  are  as  follows. 

►  The  Law  Society  provided  data  from  its  membership  files  as  of  March  1989.  This 
file  consisted  of  14145  records  for  members  in  private  practise,  each  of  which 
included  information  on: 
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sex 

year  of  call 
firm  size 

status  (partner,  sole  practitioner,  employee,  associate) 

location  of  practise 

areas  (types)  of  law  practised 

►  The  Plan  provided  information  on  the  involvement  of  individual  lawyers  with 
certificate  and  duty  counsel  work  during  1988/89.  Since  these  records  included  the 
Law  Society's  membership  number,  it  was  possible  to  merge  these  two  files  for  the 
purposes  of  this  study.  This  merging  enabled  us  to  compare  lawyers  who  do 
certificate  work  with  those  who  do  not,  while  excluding  lawyers  whose  areas  of 
practise  are  not  among  those  for  which  the  Plan  issues  certificates  (e.g.  defamation 
actions  or  areas  of  practice  in  which  certificates  may  be,  but  seldom  are,  issued 
[e.g.,  corporate/  commercial]). 

►  The  survey  of  Area  Directors  asked  about  the  representativeness  of  each  area's 
panel  of  lawyers  willing  to  do  certificate  work. 

►  The  survey  of  the  private  bar  provided  information  on  participation  rates  by  the 
population  of  the  city  or  town  in  which  the  practises  are  located,  and  on  the  incomes 
of  lawyers  who  do  certificate  work  compared  to  those  who  do  not  It  also  asked  a 
number  of  questions  aimed  at  understanding  why  lawyers  either  choose  not  to  do 
certificate  work  at  all,  or  plan  to  reduce  the  amount  of  certificate  work  they  will  do 
in  the  future. 

2.  Findings 

We  begin  this  presentation  of  our  findings  on  the  issue  of  the  private  bar's  participation  in 
legal  aid  work  at  a  very  general  level.  The  first  question  we  address  is  whether  there  is  any 
discernible  pattern  in  participation  rates  as  they  relate  to  geographical  location.  Readers  are 
asked  to  bear  in  mind  that  the  data  presented  below  refer  only  to  lawyers  whose  practise 
areas  include  one  or  more  of  those  types  of  legal  matters  for  which  the  Plan  commonly 
issues  certificates. 

a)  Participation  Rates  by  Region 

Exhibit  VI- 1  was  prepared  to  display  participation  rates  in  certificate  work  for  the  major 
four  regions  of  the  province,  and  for  the  province  as  a  whole. 

Examination  of  Exhibit  VI- 1  reveals  a  wide  variation  in  participation  rates  from  region  to 
region.  Clearly  the  participation  rate  in  Metro  is  substantially  lower  (29%)  than  is  the  case 
for  the  rest  of  Ontario,  while  the  rate  in  the  North  is  substantially  higher  (68%).  Also 
included  in  Exhibit  VI- 1  are  ranges  of  participation  rates  from  each  of  the  Plan's  areas 
within  the  regions.  These  figures  indicate  that  there  is  considerable  variation  within  each 
region  in  terms  of  participation  rates. 
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EXHIBIT  VI-1  Proportions  of  Lawyers  Participating  in  Certificate  Work 

by  Region  


Region 

Total  Number 
of  Lawyers* 

Number  Who  do 
Certificate 
Work** 

Percent  Who  do 
Certificate 
Work 

Range  of 
Percents 
by  Plan  Area 

Metro 

3.904 

1,116 

29% 

NA 

North 

502 

341 

68% 

57-81% 

Southeast 

1.48S 

769 

52% 

44-78% 

Southwest 

3.201 

1,547 

48% 

24-78% 

Ontario 

9,095 

3,773 

41% 

24-81% 

•Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates 
are  commonly  issued. 

••The  numbers  reported  here  do  not  correspond  with  Plan  counts  due  to  the  use  in  this  review  of  Law 
Society  data  to  limit  our  analyses  to  lawyers  who  report  doing  one  or  more  of  the  types  of  legal  work  for 
which  certificates  are  commonly  issued. 


The  data  in  Exhibit  VI- 1  comparing  participation  rates  across  regions  could  be  interpreted  to 
show  a  decreasing  rate  of  participation  for  more  urban  or  densely  populated  areas  (e.g 
Metro)  compared  to  less  densely  populated  regions  (e.g.  the  North).  One  of  the  questions 
on  the  bar  survey  sheds  some  light  on  this  hypothesis.  Respondents  to  the  bar  survey  were 
asked  about  the  populations  of  the  centres  in  which  their  practises  were  located.  This 
enabled  us  to  calculate  participation  rates  (in  certificate  work)  for  lawyers  from  a  range  of 
population  centre  sizes.  These  data  are  summarized  in  Exhibit  VI-2. 


EXHIBIT  VI-2  Rates  of  Participation  in  Certificate  Work  by  Size  of 

Population  Centre  Where  Lawyers'  Practice  Located 


Size  of  Population 

Centre 

Percentage  of  Lawyers*  Who 
do  Certificate  Work 

Under  30,000 

87% 

30,000  -  99,999 

85% 

100,000  -  500,000 

79% 

Over  500,000 

62% 

•Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates 
are  commonly  issued. 


The  data  presented  in  Exhibit  VI-2  support  the  hypothesis  that  lawyers  working  in  less 
densely  populated  areas  are  more  likely  to  do  certificate  work.  Particularly  striking  is  the 
contrast  between  Metro  and  the  rest  of  the  province.  These  differences  are  examined  in 
more  detail  below. 
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b)  Characteristics  Which  Distinguish  Lawyers  Who  Do 
Certificate  Work  From  Those  Who  Do  Not 

By  merging  the  data  provided  by  the  Law  Society  with  the  Plan's  data  on  participation  in 
certificate  work,  we  were  able  to  compare  these  two  groups  of  lawyers  on  a  range  of 
variables.  Again,  these  analyses  were  limited  to  lawyers  whose  areas  of  practise  included 
one  or  more  of  the  areas  for  which  certificates  are  commonly  issued. 

Status.  The  Law  Society  file  defined  four  categories  of  'status'  for  lawyers  in  private 
practise.  These  were  partner,  sole  pracdtioner,  employee  in  a  firm  and  associate  in  a  firm. 
Exhibit  VI-3  presents  participation  rates  in  certificate  work  for  lawyers  in  each  of  these 
categories. 


EXHIBIT  VI-3  Rates  of  Participation  in  Certificate  Work  by  Status  of 

Lawyer* 


Status 

Percentage  of  Lawyers*  Who 
do  Certificate  Work 

Partner 

35% 

Sole  Practitioner 

52% 

Employee 

40% 

Associate 

36% 

•Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates 
are  commonly  issued. 


Not  surprisingly,  partners  in  law  firms  are  least  likely  to  do  certificate  work.  The  actual 
rate  of  participation  in  this  work  by  partners  depends  on  which  region  of  the  province  is 
looked  at.  The  two  extremes  are  Metro,  where  only  18%  of  partners  do  certificate  work, 
and  the  North,  where  59%  of  partners  participate. 

On  the  other  hand,  sole  practitioners  are,  in  general,  most  likely  to  do  this  work.  This 
finding  also  depends  on  the  region  of  the  province  being  examined.  In  Metro,  47%  of  sole 
practitioners  do  certificate  work.  In  the  North,  employees  in  firms  have  the  highest 
participation  rate  (81%),  while  in  the  Southeast  and  Southwest,  employees,  associates  and 
sole  practitioners  are  almost  equally  likely  to  do  certificate  work  (50-55%). 

Size  of  Firm.  A  variable  which  might  be  expected  to  reveal  a  relationship  to  participation 
rate  similar  to  that  of  status  is  the  size  of  the  firm  in  which  a  lawyer  is  employed.  Our 
examination  of  data  on  this  variable  revealed  that ,  in  general,  lawyers  doing  certificate 
work  are  employed  in  much  smaller  firms  (mean  size=5.6  lawyers)  than  those  who  do  not 
(mean  size=22.8  lawyers).  This  relationship  is  no  doubt  confounded  to  some  extent  with 
location,  since  the  largest  firms  are  located  in  Metro  and  in  a  few  other  large  centres  where, 
as  noted  above,  the  participation  rate  is  lowest.  At  the  other  extreme,  in  the  North,  there  is 
little  difference  in  average  firm  size  between  participating  and  non-participating  lawyers 
(3.5  vs.  4.5  lawyers,  respectively). 
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Year  of  Call.  Year  of  call  to  the  Bar  is  a  variable  of  particular  interest  in  this  examination 
of  participation  in  certificate  work  because  of  its  presumed  close  relationship  to  level  of 
experience.  Examination  of  mean  year  of  call  between  participants  and  non-participants 
revealed  that  participants  were,  on  average,  called  to  the  Bar  4.5  years  more  recently  than 
were  non-participants  (mid  1977  versus  early  1973).  This  difference  was  somewhat 
smaller  in  Metro  (3.5  years)  than  in  the  North  (6.0  years),  Southeast  (5.4  years)  and 
Southwest  (5.8  years).  While  these  data  indicate  that  participants  are,  in  general, 
somewhat  less  experienced  than  non-participants,  it  is  also  worth  noting  that  the  mean  year 
of  call  of  participants  is  1977,  meaning  that  the  majority  had  several  years  of  experience 
behind  them  as  of  the  time  period  covered  by  these  analyses. 

Sex.  Our  analyses  of  this  variable  indicate  that  female  lawyers  are,  in  general,  more  likely 
to  do  certificate  work  (46%)  than  are  male  lawyers  (41%).  This  finding,  however  varies 
by  region.  In  Metro,  there  is  only  a  very  slight  difference  (30%  vs.  28%),  while  in  the 
other  regions  of  the  province,  the  difference  ranges  from  1 1%  to  15%.  In  considering  the 
apparently  higher  participation  rate  of  female  lawyers  in  certificate  work,  it  is  worth  noting 
that  female  lawyers  were,  in  general  called  to  the  Bar  almost  nine  years  more  recently  than 
the  male  lawyers  in  this  analysis  file  (early  1982  versus  mid  1973).  Consequently,  this 
observed  difference  between  the  sexes  may  be  due  somewhat  to  differences  in  experience. 
Female  lawyers  are,  in  general,  more  recently  called  to  the  Bar,  and  it  is  these  lawyers  who 
are  relatively  more  likely  to  do  certificate  work. 

Income.  Data  from  the  survey  of  the  private  bar  provided  an  opportunity  to  compare  net 
pre-tax  professional  income  levels  repented  by  lawyers  doing  certificate  work  with  those  of 
lawyers  not  doing  certificate  work.  Exhibit  VI-4  summarizes  these  data. 


EXHIBIT  VI-4  Comparison  of  Net  Pre-Tax  Income  Reported*  by 


Participants  and  Non-Participants  for  Ontario  and  by 
Region 


Region 

Participants 

Non 

Participants 

Under 
$5  OK 

$50- 
$  100K 

S100K  + 

Under 

$50K 

$50- 
$  1 00  K 

$100K  + 

% 

% 

% 

% 

% 

% 

Metro 

28.2 

41.3 

30.5 

15.3 

23.6 

61.1 

North 

25.6 

40.3 

34.1 

0.0 

53.8 

46.2 

Southeast 

22.0 

32.6 

45.4 

3.0 

61.7 

35.3 

Southwest 

27.2 

39.0 

33.8 

7.3 

42.5 

50.2 

Ontario 

26.4 

38.9 

34.7 

12.7 

31.9 

55.5 

•Data  from  Private  Bar  Survey. 


Exhibit  VI-4  reveals  that,  in  general,  lawyers  who  do  not  do  certificate  work  report  higher 
incomes  than  do  lawyers  who  do  certificate  work.  Given  the  difference  noted  above 
between  these  groups  in  terms  of  experience  and  status,  the  difference  in  income  levels  is 
not  surprising.  What  is  somewhat  puzzling,  however,  is  the  reversal  of  this  pattern  in  the 
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Southeastern  Ontario.  In  this  region,  a  higher  percentage  of  participants  compared  to  non¬ 
participants  reported  incomes  in  excess  of  $100,000  (45.4%  vs.  35.3%),  and  the  majority 
of  non -participants  (61.7%)  reported  incomes  in  the  $50-$100K  range.  This  anomaly  was 
not  explainable  on  the  basis  of  any  of  the  data  gathered  for  this  review. 

c)  The  Area  Directors'  Perspective 

The  survey  of  Area  Directors  asked  whether  the  panels  of  lawyers  willing  to  do  certificate 
work  in  each  area  represented  a  cross-section  of  lawyers  practising  criminal,  family  and 
civil  law  in  that  area.  The  responses  were  as  follows: 

►  With  respect  to  criminal  law,  100%  of  the  Area  Directors  reported  that  their  panel 
was  representative  of  the  local  criminal  bar. 

►  With  respect  to  family  law,  91%  of  the  Area  Directors  reported  that  their  panel  was 
representative  of  the  local  family  bar. 

►  With  respect  to  civil  law,  87%  of  the  Area  Directors  reported  that  their  panel  was 
representative  of  the  local  civil  bar. 

When  asked  which  groups  of  lawyers  were  underrepresented,  a  few  Area  Directors 
identified  family  law  practitioners.  The  Area  Directors  were  also  asked  whether  they 
experienced  any  difficulties  in  recruiting  and  retaining  lawyers  to  participate  in  their  panels. 
An  affirmative  response  was  made  by  20%  of  the  Area  Directors.  The  reasons  cited  most 
often  for  these  difficulties  referred  to  the  fact  that  some  lawyers  perceive  the  tariff  to  be  too 
low,  and  not  enough  lawyers  are  available  for,  or  interested  in,  the  mental  health  panel. 

d)  Reasons  for  Non-Participation  in  Certificate  Work 

The  survey  of  the  private  bar  included  several  questions  aimed  at  gaining  an  understanding 
of  why  lawyers,  whose  practises  include  one  or  more  of  the  types  of  legal  work  for  which 
certificates  are  issued,  either  do  not  do  certificate  work  at  all,  or  plan  to  decrease  the  amount 
they  do  from  their  current  level.  In  order  to  place  these  data  in  context,  we  will  briefly 
describe  the  level  of  involvement  in  certificate  work  of  respondents  to  these  questions. 

Lawyers  were  defined  as  either  participating  or  not  participating  in  certificate  work  based 
on  whether,  during  the  three  year  period  prior  to  the  survey,  their  name  was  listed  on  one 
or  more  legal  aid  panels.  Among  participants,  considerable  variation  was  observed  in  the 
amount  of  certificate  work  done.  Exhibit  VI-5  presents  data  on  the  amount  of  certificate 
work  done  as  a  percentage  of  each  respondents'  total  workload.  Examination  of  this 
exhibit  reveals  that  certificate  work  constitutes  a  relatively  greater  proportion  of  the  total 
workload  of  participating  lawyers  in  the  North  than  elsewhere  in  the  province.  Also 
indicated  is  the  fact  that  some  lawyers  (6%  overall)  whose  names  were  on  a  panel  during 
the  reference  period  did  no  certificate  work  during  this  period.  The  survey  data  also 
established  that  24%  of  the  lawyers  on  a  panel  served  fewer  than  ten  legally-aided  clients 
during  this  period. 
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EXHIBIT  VI-5  Involvement  in  Certificate  Work  as  a  Percentage  of  Total 
 Workload*  for  Ontario  and  by  Region 


Percentage  of  Total  Workload 
Made  Up  of  Certificate  Work 

Region 

Metro 

% 

North 

% 

Southeast 

% 

Southwest 

% 

Ontario 

% 

None 

7 

2 

6 

5 

6 

1-9% 

40 

30 

43 

31 

37 

10-29% 

20 

21 

16 

24 

21 

30-49% 

12 

16 

9 

19 

14 

50%+ 

20 

30 

25 

21 

21 

•Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates 
are  commonly  issued  and  whose  names  were  listed  on  a  Legal  Aid  Panel  during  the  three  years  prior  to  the 
survey. 


Lawyers  whose  names  were  on  a  panel  were  also  asked  whether  they  expected  the  amount 
of  certificate  work  they  do  to  increase,  decrease  or  stay  the  same  over  the  next  three  years. 
Exhibit  VI-6  summarizes  the  responses  to  this  question.  Approximately  half  of  the  lawyers 
responding  to  this  question  indicated  that  the  amount  of  certificate  they  expect  to  do  will  be 
about  the  same  as  they  have  been  doing  over  the  past  three  years.  Another  third  expect  a 
decrease,  while  one  in  ten  (higher  in  the  North)  expect  an  increase.  Among  the  reasons 
volunteered  for  expected  increases  were  practise  expansions  and  specialization  in  one  or 
more  of  the  types  of  legal  matters  for  which  certificates  are  issued.  Among  the  reasons 
volunteered  for  expected  decreases  were  negative  comments  on  the  tariff,  and  on  the  Plan's 
administrative  procedures,  as  well  as  plans  to  do  more  work  for  non-legally-aided  clients. 


EXHIBIT  VI-6  Expectations  Regarding  Amount  of  Certificate  Work 


Lawyers*  Will  do  Over  the  Next  Three  Years  (Relative 
to  the  Past  Three  Years)  for  Ontario  and  by  Region 


Expectations  Regarding 
Relative  Amount  of 
Certificate  Work 

Region 

Metro 

% 

North 

% 

Southeast 

% 

Southwest 

% 

Ontario 

% 

Increase 

11 

17 

13 

10 

11 

Decrease 

33 

35 

38 

48 

39 

Stay  the  Same 

56 

48 

49 

40 

48 

•Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates 
are  issued  and  whose  names  were  listed  on  a  Legal  Aid  Panel  during  the  three  years  prior  to  the  survey. 
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This  general  issue  of  criticisms  of  the  Plan's  services  and  procedures,  and  the  impact  of 
these  matters  on  individual  lawyers'  decisions  to  either  not  do  certificate  work,  or  to 
decrease  the  amount  done,  was  examined  in  some  detail  in  the  bar  survey. 

We  began  by  listing  eight  potential  criticisms  of  the  Plan  and  certificate  work,  and  asking 
about  the  respondents'  level  of  agreement  with  each.  Exhibit  VI-7  lists  the  potential 
criticisms  and  summarizes  the  level  of  agreement  for  each. 


EXHIBIT  VI-7  Expressed  Level  of  Agreement,  by  Lawyers*  With 

Potential  Criticisms  of  the  Plan's  Services  and 
Procedures 


Level 

of  Agreement 

Potential 

Criticism 

Agree 

Strongly 

Agree 

Somewhat 

Neutral 

Disagree 

Somewhat 

Disagree 

Strongly 

% 

% 

% 

% 

% 

Quality  of  service  is  compro¬ 
mised  by  the  tariff 

24 

38 

14 

12 

9 

Procedures  for  approving  dis¬ 
bursements  are  overly  time 
consuming 

44 

33 

12 

5 

1 

Fees  paid  by  the  Plan  are  too  low 

52 

30 

9 

4 

1 

Billing  procedures  are  too  time 
consuming 

52 

32 

7 

4 

1 

The  Plan  is  not  timely  in  pay¬ 
ment  of  fees 

24 

24 

29 

16 

4 

Legal  Aid  clients  tend  to  be 
overly  demanding/time  con¬ 
suming 

22 

32 

/ 

30 

9 

4 

Certificate  cases  are  typically 
quite  routine  and  have  low 
interest  for  me 

2 

7 

42 

25 

19 

Intellectually  demanding  cases 
that  tend  to  be  time  consuming 
are  not  adequately  compensated 
by  the  Plan 

50 

28 

15 

3 

1 

•Includes  survey  responses  from  boih  participating  and  non-participating  lawyers. 
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The  pattern  of  responses  presented  in  Exhibit  VI-7  can  be  summarized  as  follows. 

►  Agreement  (combining  strongly  and  somewhat)  was  strongest  with  the  criticisms 
pertaining  to  procedures  for  approving  disbursements  (77%)  low  fees  (82%)  time- 
consuming  billing  procedures  (82%)  and  lack  of  adequate  compensation  for  more 
demanding  cases  (78%). 

►  Agreement  was  less  strong  with  the  criticisms  pertaining  to  compromised  quality  of 
service  (62%)  timely  payment  of  fees  (48%)  and  overly  demanding  clients  (54%). 

►  There  was  very  little  agreement  (9%)  with  the  criticism  regarding  the  routine  nature 
and  low  level  of  interest  typical  of  certificate  cases. 

In  order  to  see  whether  lawyers  not  participating  in  certificate  work  differed  from 
participants  in  their  level  of  agreement  with  these  criticisms  of  the  Plan,  the  responses  of 
these  two  groups  were  compared.  The  general  finding  was  that  non-participants  are 
slightly  more  likely  to  agree  with  these  criticisms  than  are  participants.  We  also  compared 
responses  across  regions,  and  found  that  lawyers  in  the  North  were  slightly  stronger  in 
their  general  level  of  agreement  with  the  criticisms  listed. 

The  data  presented  in  Exhibit  VI-7  pertain  to  the  extent  to  which  lawyers  agree,  in  general, 
with  a  range  of  potential  criticisms  of  the  Plan.  Whether  or  not  these  views  are  accurate  is 
not  the  point  here.  The  importance  of  these  views  is  dependent  upon  the  extent  to  which 
holding  them  is  a  factor  in  these  lawyers'  decisions  about  their  level  of  participation  in 
certificate  work.  In  order  to  explore  this  question,  the  survey  asked  those  lawyers  who 
either  had  not  done  any  certificate  work  in  the  past  three  years,  or  were  expecting  a 
decrease  in  the  amount  of  this  work  in  the  next  three  years  to  rate  the  importance  of  each 
factor  as  a  potential  reason  for  their  decision.  The  responses  to  this  question  are 
summarized  in  Exhibit  VI-8.  Rather  than  presenting  percentages,  the  data  in  Exhibit  VI-8 
are  expressed  in  terms  of  mean  levels  of  rated  importance,  where  a  value  of  T  indicates 
that  the  factor  was  'not  important'  and  a  value  of  '5'  indicates  that  the  factor  was  'very 
important’. 

As  shown  in  Exhibit  VI-8,  the  factors  rated  as  most  important  in  lawyers'  decisions  not  to 
do  certificate  work,  or  to  decrease  their  participation  in  the  future  were  those  pertaining  to: 
fees  (mean  importance  rating=4.0)  billing  procedures  (mean  importance  rating=3.9), 
disbursement  approval  procedures  (mean  importance  rating=3.4)  and  compensation  for 
more  demanding  cases  (mean  importance  rating=3.4).  The  lowest  rating  (2.3)  was  given 
to  the  routine  nature  of  certificate  cases.  Analysis  of  these  data  by  region  revealed  no 
consistent  differences  in  these  responses  across  regions.  Finally,  the  survey  presented  an 
opportunity  for  the  respondents  to  add  their  own  reasons  for  either  decreasing  or  not  doing 
any  legal  aid  work.  Only  a  few  written-in  responses  were  provided.  These  referred  to  the 
respondents  being  too  busy,  and  to  changes  in  their  practise  areas. 

e)  General  Perception  of  Competence 

The  surveys  of  the  private  bar,  Area  Directors  and  staff  duty  counsel  (in  York  County  only) 
asked  a  general  question  about  the  perceived  competence  of  lawyers  handling  certificate 
work  relative  to  that  of  lawyers  doing  comparable  fee-paying  work.  Exhibit  VI-9 
summarizes  the  responses  to  this  question  for  participating  and  non-participating  lawyers 
by  region,  and  for  Area  Directors  and  staff  duty  counsel. 
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EXHIBIT  VI-8  Importance  of  Each  of  a  Range  of  Factors  in  Lawyers 

Decisions  Not  to  do  Certificate  Work  at  All,  or  to 
Decrease  Involvement  in  Certificate  Work  in  the  Future 


Mean  Level  of 
Importance* 


Quality  of  service  is  compromised  by  the  tariff  2.9 

Procedures  for  approving  disbursements  are  overly  time  consuming  3.4 

Fees  paid  by  the  Plan  are  too  low  4.0 

Billing  procedures  are  too  time  consuming  3.9 

The  Plan  is  not  timely  in  payment  of  fees  2.9 

Legal  Aid  clients  tend  to  be  overly  demanding/lime  consuming  3.2 

Certificate  cases  are  typically  quite  routine  and  have  low  interest  for  me  2.3 

Intellectually  demanding  cases  that  tend  to  be  time  consuming  are  not  3.4 

adequately  compensated  by  the  Plan 


•Range  from  1  to  5,  where  1  is  'not  an  important  factor'  and  5  is  a  'very  important  factor.’ 


As  a  reflection  of  the  representativeness  of  lawyers  doing  certificate  work  relative  to 
lawyers  doing  similar  work  for  fee-paying  clients,  the  data  presented  in  Exhibit  VI-9  are 
disturbing.  In  particular,  we  observe  that: 

►  One-third  of  the  participating  lawyers  surveyed  rate  the  competence  of  lawyers 
handling  certificate  work  as  worse  than  that  of  lawyers  doing  comparable  fee¬ 
paying  work. 

►  More  than  half  (53%)  of  non-participating  lawyers  rate  the  competence  of  lawyers 
handling  certificate  work  as  worse. 

►  In  Metro,  64%  of  non-participating  lawyers  rate  the  competence  of  lawyers 
handling  certificate  work  as  worse. 

►  Outside  of  Metro  (especially  in  the  North)  the  competence  of  the  two  groups  is  seen 
as  more  similar  than  is  the  case  in  Metro. 

►  Among  Area  Directors  and  York  County  staff  duty  counsel,  the  view  held  is 
overwhelmingly  that  the  competence  of  lawyers  handling  certificate  work  is  the 
same  as  that  of  lawyers  doing  comparable  fee-paying  work. 

With  respect  to  the  perceived  competence  of  lawyers  doing  certificate  work  for  the  Plan,  the 
view  from  the  private  bar,  and  more  disturbingly  from  among  the  ranks  of  these  lawyers 
themselves  is  that  on  average,  lawyers  handling  certificate  work  are  less  competent  than 
lawyers  doing  comparable  work  for  fee-paying  clients.  It  is  important  to  note  that  the  issue 
being  examined  here  is  not  the  perceived  quality  of  service  provided  to  fee-paying  clients 
relative  to  legally-aided  clients.  This  question  is  specifically  examined  later  in  this  chapter. 
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EXHIBIT  VI-9  Perceived  Competence  of  Lawyers  Handling  Certificate  Work  Relative  to  Lawyers 
Doing  Comparable  Fee-Paying  Work  _ 

_ _ Source  of  Ratings  _ _ _ 
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Summary  and  Discussion 


The  principal  findings  with  respect  to  the  representativeness  of  lawyers  doing  certificate 
work  can  be  summarized  as  follows. 

Among  lawyers  who  do  the  kinds  of  legal  work  for  which  the  Plan  issues  certificates,  rates 
of  participation  in  legal  aid  work  are  higher  if  the  lawyers: 

►  Work  outside  of  Metro.  The  participation  rate  is  especially  high  in  the  North. 

>•  Work  in  relatively  smaller  population  centres. 

>•  Are  sole  practitioners  or  employees  of  a  firm. 

►  Are  employed  in  relatively  smaller  firms. 

►  Were  called  to  the  Bar  relatively  recently. 

►  Are  female  (this  variable  is  correlated  with  recency  of  call  to  the  Bar,  since  female 
lawyers  tend  to  have  been  called  more  recently,  as  a  group,  than  male  lawyers). 

Area  Directors  perceive  their  panels  of  lawyers  willing  to  do  certificate  work  as 
representative  of  lawyers  practising  criminal,  family  and  civil  law  in  their  areas.  Agreement 
on  this  point  was  more  complete  in  regard  to  criminal  lawyers  than  in  regard  to  family  and 
civil  lawyers. 

Among  lawyers,  the  level  of  agreement  with  a  range  of  potential  criticisms  of  the  Plan  was 
highest  in  regard  to: 

►  The  slowness  of  procedures  for  approving  disbursements. 

>■  The  low  fees  provided  by  the  tariff. 

►  The  time-consuming  nature  of  the  Plan's  billing  procedures. 

►  The  lack  of  adequate  compensation  for  more  demanding  cases. 

These  factors  were  also  those  cited  most  often  by  lawyers  who  either  do  not  do  certificate 
work,  or  are  planning  to  decrease  their  participation  in  this  work,  as  reasons  for  their 
decisions  in  this  regard. 

With  respect  to  the  perceived  competence  of  lawyers  doing  certificate  work: 

►  One-third  of  participating  lawyers,  and  half  of  non-participating  lawyers  rate  the 
competence  of  lawyers  handling  certificate  work  as  worse  than  that  of  lawyers 
doing  comparable  fee-paying  work. 

►  Area  Directors  and  staff  duty  counsel  see  the  competence  of  lawyers  doing 
certificate  work  as  the  same  as  that  of  lawyers  doing  comparable  fee-paying  work. 
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Participating  in  certificate  work. 

Not  participating  in  certificate  work. 

Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which  certificates  are  issued. 
In  York  Co.  only. 


In  sum,  these  data  indicate  that,  in  terms  of  their  demographic  characteristics,  lawyers  who 
do  certificate  work  are  not  dramatically  different  from  lawyers  who  do  comparable  work 
for  fee-paying  clients.  Lawyers  who  do  certificate  work  tend  to  be  somewhat  less 
experienced  and  to  occupy  relatively  junior  positions  in  smaller  firms  than  lawyers  who 
work  solely  for  fee-paying  clients.  It  is  to  be  expected  that  more  senior  lawyers  will  spend 
relatively  more  of  their  time  on  those  cases  which  are  more  lucrative.  On  balance  though, 
lawyers  who  do  certificate  work  are  demographically  similar  to  their  colleagues  doing 
comparable  work  for  fee-paying  clients. 

The  data  on  the  perceived  competence  of  lawyers  who  do  certificate  work  is  disturbing. 
Clearly,  many  lawyers  close  to  the  delivery  of  legal  services  on  certificates  see  those 
lawyers  who  do  certificate  work  as  relatively  less  competent.  Readers  should  note  that  this 
observation  refers  specifically  to  the  perceived  competence  of  the  lawyers,  and  not  to  the 
quality  of  their  work  (this  issue  is  discussed  later  in  this  report).  This  finding  may  suggest 
the  need  to  consider  some  form  of  oversight  function  with  respect  to  the  competence  of 
lawyers  providing  legal  services  to  clients  on  certificates.  This  concern  is  expanded  upon 
later  in  this  chapter. 


B  .  DO  LAWYERS  ON  CERTIFICATES  PROVIDE  SERVICES  SIMILAR 

TO  THOSE  THEY  PROVIDE  TO  PAYING  CLIENTS  WITH 
SIMILAR  PROBLEMS? 

1 .  Methodology 

As  indicated  above,  the  data  gathered  for  this  report  do  not  include  any  that  relate  directly  to 
the  services  provided  by  an  individual  lawyer  to  an  individual  client.  Instead,  a  question  on 
this  matter  was  included  on  the  surveys  of: 

►  The  private  bar. 

►  Area  Directors. 

►  Staff  duty  counsel  in  the  York  County  area  office. 

The  question  posed  was  a  very  general  one.  It  asked  the  three  groups  of  respondents  to 
'rate  the  difference  in  the  quality  of  service  provided  to  certificate  clients  compared  to  fee¬ 
paying  clients,  assuming  similar  work  is  involved'.  Five  response  options  were  presented, 
ranging  from  'certificate  work  much  better  quality'  to  'fee-paying  work  much  better 
quality'. 

Respondents  to  the  private  bar  survey  were  also  asked  about  their  level  of  agreement  with 
the  statement  'quality  of  service  is  compromised  by  the  tariff. 

2.  Findings 

We  look  first  at  the  responses  of  lawyers.  Area  Directors,  and  staff  duty  counsel  to  the 
general  quality  question.  Exhibit  VI- 10  summarizes  these  data. 
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Examination  of  Exhibit  VI- 10  reveals  the  following. 

►  Among  the  lawyers  surveyed,  roughly  half  perceive  there  to  be  no  difference  in  the 
quality  of  services  provided  to  certificate  and  fee-paying  clients.  The  remainder 
regard  fee-paying  work  as  being  of  generally  higher  quality.  Those  lawyers  who 
do  not  participate  in  certificate  work  (especially  in  Metro)  are  most  likely  to  perceive 
fee-paying  work  as  being  of  better  quality. 

►  Almost  none  of  the  lawyers  surveyed  see  certificate  work  as  being  of  better  quality 
than  fee-paying  work. 

►  Area  Directors  are  almost  unanimous  (96%)  in  seeing  no  difference  in  terms  of 
quality  between  certificate  work  and  fee-paying  work. 

►  Among  staff  duty  counsel  in  York  County,  almost  half  (46%)  see  no  difference, 
and  an  equal  number  see  fee-paying  work  as  being  of  better  quality. 

The  survey  of  the  private  bar  also  included  a  question  on  the  extent  to  which  the  quality  of 
service  (provided  on  certificates)  is  perceived  to  be  compromised  by  the  tariff.  Exhibit 
VI-11  presents  level  of  agreement  data  on  this  item  for  both  participating  and  non- 
participating  lawyers  by  region. 


EXHIBIT  VI-11  Expressed  Level  of  Lawyers'*  Agreement  With  State¬ 
ment  'Quality  of  Service  is  Compromised  by  the  Tariff 
by  Region  


Region 


Level  of  Agreement 

Metro 

North 

Southeast 

Southwest 

Ontario 

P 

N 

P 

N 

P 

N 

P 

N 

P 

N 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

Agree  strongly 

26 

32 

9 

0 

22 

19 

20 

35 

23 

31 

Agree  somewhat 

37 

30 

46 

47 

36 

35 

41 

41 

35 

34 

Neither  agree  or  disagree 

15 

8 

19 

21 

13 

26 

15 

13 

16 

12 

Disagree  somewhat 

8 

15 

16 

0 

17 

3 

8 

0 

13 

13 

Disagree  strongly 

11 

8 

9 

6 

8 

13 

3 

0 

10 

7 

Columns  may  not  sum  to  100%  due  to  exclusion  of  respondents  indicating  "Don't  Know." 

P  -  Participating  in  certificate  work 
N  -  Not  participating  in  certificate  work 

*  -  Limited  to  lawyers  whose  practices  include  one  or  more  of  the  types  of  legal  work  for  which 

certificates  are  issued. 
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According  to  the  data  presented  in  Exhibit  VI- 1 1: 

>►  Only  about  one  lawyer  in  five  disagrees  with  the  statement  that  quality  of  service  is 
compromised  by  the  tariff.  A  further  15%  or  so  neither  agree  nor  disagree.  The 
remainder  agree  either  somewhat  or  strongly  with  this  statement. 

►  The  views  of  participants  and  non-participants  are  similar  on  this  issue. 

►  Lawyers  in  Metro  and  the  Southwest  are  more  likely  to  agree  with  the  statement 
than  are  those  in  the  other  regions  of  the  province. 

3.  Summary  and  Discussion 

Among  lawyers  who  do  certificate  work,  opinion  is  almost  equally  divided  between  those 
who  see  no  difference  in  quality  between  certificate  work  and  fee-paying  work,  and  those 
who  see  fee-paying  work  as  being  of  better  quality.  Lawyers  who  do  not  do  certificate 
work  are  more  likely  to  see  fee-paying  work  as  being  of  better  quality.  The  majority  of 
lawyers  surveyed  see  the  (low)  tariff  as  contributing  to  the  'compromised'  quality  of 
certificate  work. 

Comments  from  lawyers  about  the  presumed  effects  of  the  'low'  tariff  on  the  quality  of 
service  provided  to  legal  aid  clients  may  be  viewed  with  some  skepticism.  Many  lawyers, 
especially  those  who  do  large  amounts  of  criminal  work  will  be  highly  dependent  on  the 
Plan  for  substantial  portions  of  their  incomes.  It  is  natural  that  they  would  prefer  to  see  the 
tariff  higher  rather  than  lower.  One  way  to  apply  pressure  for  increases  in  the  tariff  would 
be  to  claim  that  the  quality  of  service  provided  to  legal  aid  clients  would  rise  to  the  level  of 
that  provided  to  fee-paying  clients  if  the  tariff  were  increased.  Whether  or  not  this  is  true 
cannot  be  conclusively  established.  The  general  issue  of  quality  control  of  legal  services  is 
discussed  in  the  next  section  of  this  report 


C.  HOW  EFFECTIVE  ARE  THE  PROCEDURES,  POLICIES  AND 
PROGRAMS  DEVELOPED  BY  OLAP  TO  ENSURE  QUALITY 
CONTROL  AND  TO  IMPROVE  THE  QUALITY  OF  BOTH  THE 
ADMINISTRATIVE  SERVICES  IT  DELIVERS  DIRECTLY  AND 
THOSE  PROFESSIONAL  SERVICES  DELIVERED  THROUGH 
CERTIFICATES? 

In  order  to  exercise  control  over  the  quality  of  any  service,  it  is  necessary  to  first  define,  in 
measurable  terms,  the  level  of  quality  required.  Next,  a  system  must  be  put  in  place  to 
monitor  the  quality  of  service  provided,  and  to  identify  instances  of  sub-standard 
performance  so  that  remedies  for  these  problems  can  be  developed  and  applied. 

The  Plan  has  expressed  a  number  of  general  goals  for  the  services  it  provides  in  its 
Statement  of  Objectives.  Among  the  objectives  related  to  the  Plan’s  administrative  role  are 
the  following: 

►  To  facilitate  access  to  services. 

►  To  provide  services  in  a  consistent  manner  throughout  the  province. 
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►  To  determine  eligibility  in  a  fair,  flexible  and  expeditious  manner. 

►  To  meet  the  standards  set  out  in  the  French  Language  Services  Act. 

►  To  be  aware  of  and  responsive  to  the  needs  of  special  needs  groups. 

►  To  be  efficient  in  its  administration  and  delivery  of  services. 

►  To  strive  to  provide  services  which  are  appropriate  to  client  needs  and  result  in  the 

best  possible  effect  for  the  client 

Two  other  objectives  relate  t  the  services  provided  to  clients  by  lawyers  on  certificates. 
These  are: 

►  To  make  available  legal  services  of  a  standard  commensurate  with  the  quality  of 
legal  services  available  if  the  clients  were  able  to  pay  for  the  services  themselves. 

►  To  encourage  the  fullest  possible  participation  of  the  Bar  in  the  legal  aid  plan. 

While  these  objectives  are  all  reasonable  and  clearly  expressed,  they  are  too  general  to  be 
used  as  performance  standards  for  quality  control  purposes.  In  fact,  assessment  of  the 
degree  of  achievement  of  most  of  them  in  this  review  was  only  possible  through  the 
expenditure  of  considerable  resources.  The  results  of  these  assessments  are  discussed  in 
the  preceding  three  chapters  of  this  report. 

In  general,  the  Plan  has  in  place  few  systems  aimed  at  monitoring  the  quality  of  either  the 
administrative  services  it  provides  directly,  or  those  services  provided  by  lawyers  on 
certificates.  In  the  remainder  of  this  section,  we  will  describe  such  systems  as  currently 
exist,  and  report  on  their  performance.  We  will  also  describe  and  report  on  the  perfor¬ 
mance  of  current  programs  aimed  at  improving  service  quality.  Administrative  services 
will  be  looked  at  first,  followed  by  legal  services  provided  on  certificates. 

1 .  Administrative  Services 

In  essence,  the  Plan's  main  administrative  service  is  the  processing  of  applications  for 
certificates.  The  conduct  of  this  activity  is  guided  by  the  Act  and  Regulation,  as  well  as  by 
the  financial  assessment  criteria  negotiated  with  the  Ministry  of  Community  and  Social 
Services  (MCSS)  and  the  Ministry  of  the  Attorney  General.  This  latter  material  is  codified 
in  the  Legal  Aid  Assessment  Manual. 

Plan  efforts  to  exercise  control  over  the  quality  of  its  administrative  services  include 
ongoing  review  of  statistical  data  by  senior  management,  discussions  held  at  annual 
provincial  and  six  regional  meetings  with  Area  Directors,  and  visits  to  Area  offices  by 
senior  staff  from  Provincial  office. 

The  only  routine  quality  control  procedures  concerned  with  the  Plan's  administrative 
services  are  exception  reports  and  the  investigations  conducted  by  the  Plan's  staff 
investigators. 
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a)  Exception  Reports 


Concurrent  with  the  introduction  in  1985  of  a  revised  needs  test  for  legal  aid,  a  requirement 
was  established  for  Area  Directors  to  complete  documents  called  exception  reports.  These 
were  to  be  used  whenever  any  of  the  following  situations  arose: 

►  The  Area  Director  did  not  follow  the  assessment  officer's  recommendation 
regarding  an  applicant's  financial  eligibility. 

►  The  Area  Director  waived  (did  not  require)  a  financial  contribution  from  a  family 
partner  who  would  otherwise  have  been  expected  to  contribute  to  the  cost  of  the 
legal  aid. 

►  The  Area  Director  issued  a  certificate  despite  a  refusal  to  cooperate  by  the  applicant 
or  family  partner  as  regards  the  applicant's  financial  eligibility. 

►  The  Area  Director  decided  not  to  investigate  another  financial  source  reported  by  the 
assessment  officer. 

The  forms  indue  i  a  space  in  which  reasons  were  to  be  provided  for  the  decision  taken  in 
each  case.  Com*  eted  exception  reports  were  to  be  submitted  to  the  Provincial  Office  for 
review  and  analysis.  The  purpose  of  this  procedure  was  to  'facilitate  a  monitoring  system 
pertaining  to  the  ongoing  adequacy  of  the  financial  standards  and  guidelines'  (MCSS  memo 
to  manual  holders,  February  1985).  Over  the  years  since  1985,  however,  this  system 
never  really  took  hold,  falling  into  disuse  as  the  years  passed.  More  recently,  an  attempt 
was  made  to  revive  the  system,  but  this  effort  was  abandoned. 

While  this  system,  if  it  were  fully  implemented,  could  serve  a  useful  function  in  terms  of 
both  monitoring  the  exercise  of  Area  Director  discretion,  and  of  identifying  elements  of  the 
assessment  guidelines  which  were  leading  to  the  frequent  overturning  of  assessment 
officers'  recommendations  (and  hence  the  need  to  review  the  guidelines  themselves),  it 
would  not  provide  much  information  relevant  to  quality  control.  The  reason  for  this  is  that 
it  would  not  provide  any  insight  into  the  accuracy  (meaning  compliance  with  the  guidelines) 
of  recommendations  not  overturned,  rightly  or  wrongly,  by  Area  Directors. 

If  the  aim  is  to  monitor  the  accuracy  of  eligibility  decisions,  in  general,  then  a  systematized 
review  of  a  sample  of  both  approved  and  refused  applications  is  required.  Such  a  review, 
carried  out  routinely,  would  serve  to  provide  both  an  awareness  of  the  general  accuracy  of 
the  Plan’s  financial  eligibility  assessment  procedures,  and  to  identify  problematic  aspects  of 
the  procedures  so  that  they  could  be  addressed  through,  for  example,  an  update  to  the 
manual  or  staff  training  activities. 

b)  Investigations 

The  Plan  employs  two  investigators,  both  of  whom  are  former  police  officers.  They  are 
based  in  the  Provincial  Office  in  Toronto.  One  of  the  investigators  concentrates  his  efforts 
on  complaints  received  about  the  conduct  of  applicants,  e.g.  providing  false  information  on 
an  application.  The  second  investigator  concentrates  on  complaints  received  about  the 
conduct  of  lawyers  in  regard  to  their  work  for  the  Plan.  The  subjects  of  these 
investigations  can  range  from  complaints  from  certificate  holders  about  the  services  they 
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received  from  their  lawyers,  to  compiling  information  for  criminal  prosecution  of  lawyers 
who  have  defrauded  the  Plan. 

Until  recently,  virtually  no  statistical  information  on  complaints  received  or  investigations 
conducted  was  maintained  by  the  Plan.  Information  currently  being  compiled  is  very 
general  in  nature.  According  to  the  senior  investigator,  between  10  and  15  complaints  are 
received  daily.  At  present,  each  of  the  two  investigators  has  a  caseload  of  approximately 
300  cases.  Depending  on  the  nature  of  the  cases,  they  may  require  anywhere  from  a  matter 
of  15  minutes  to  several  months  of  investigative  time  to  resolve. 

Given  the  volume  of  complaints  received  by  each  investigator,  it  is  obvious  that  they  must 
be  selective  in  deciding  which  ones  to  devote  their  efforts  to,  and  which  ones  they  must  (of 
necessity)  ignore.  This  selection  is  based  on  the  perceived  seriousness  of  the  case. 
Seriousness  here  may  refer  to  the  fact  that  an  individual  (an  applicant  or  a  lawyer)  has 
repeatedly  misbehaved,  or  it  may  refer  to  the  nature  of  the  misbehaviour  i.e.  it  may  warrant 
criminal  charges  or  (in  the  case  of  a  lawyer)  removal  from  the  legal  aid  panel  or  action  by 
the  Law  Society. 

Beyond  the  salutary  effect  of  an  occasional  highly-publicized  investigation,  it  is  not 
reasonable  to  expect  two  investigators  to  make  a  sizable  impact  across  the  province  on  both 
the  integrity  of  the  application  process,  and  the  quality  of  the  work  done  on  certificates  by 
thousands  of  lawyers  across  Ontario. 

Given  the  volume  of  applications  taken  across  Ontario,  and  in  view  of  the  need  noted  above 
for  a  systematized  procedure  for  exercising  control  over  the  application  process,  it  is 
difficult  to  see  a  role  for  the  investigators  in  responding  to  routine  complaints  about 
applicants  misrepresenting  their  financial  circumstances  on  their  applications.  This  function 
needs  to  be  decentralized,  and  assigned  to  regional  senior  financial  assessment  officers  who 
are  thoroughly  familiar  with  the  details  of  establishing  eligibility.  These  individuals  will 
not  require  the  investigative  training  of  the  current  investigators,  but  will  need  to  be  trained 
to  recognize  situations  demanding  these  skills  when  they  arise. 

2.  Legal  Services  Provided  on  Certificates 
a)  Quality  Control 

Since  the  Plan's  inception,  formal  responsibility  for  the  quality  of  the  legal  services 
provided  by  lawyers  on  certificates  has  rested  with  the  Law  Society.  In  essence,  the 
quality  of  the  work  done  by  lawyers  on  certificates  is  subject  to  the  same  degree  of 
supervision  and  control  as  that  done  for  fee-paying  clients.  Clients  (whether  on  legal  aid  or 
not)  who  are  dissatisfied  with  the  service  provided  them  by  their  lawyer  can  complain  to  the 
Law  Society,  or  to  the  Attorney  General  or  the  Provincial  Director  of  the  Plan.  Complaints 
received  are  investigated  by  the  Law  Society  and  can,  in  extreme  cases,  result  in 
disbarrment.  Less  severe  sanctions  are  also  available. 

Discussions  with  a  representative  of  the  Law  Society  lead  us  to  conclude  that  this  process 
of  receiving  and  acting  on  complaints  is  unlikely  to  have  much  effect  on  the  quality  of 
certificate  services.  This  is  because  only  a  small  proportion  of  the  complaints  currently 
received  could  have  potentially  involved  legal  aid  clients.  In  1989,  approximately  4000 
complaints  were  received  by  the  Law  Society.  Of  these,  roughly  one-third  concerned  real 
estate  matters.  Another  third  concerned  civil  litigation  (most  often  related  to  wills  and 
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estates).  Neither  of  these  types  of  matters  are  likely  to  be  handled  on  certificates.  Family 
law  matters  were  estimated  to  constitute  approximately  20%  of  ail  complaints  received, 
while  criminal  matters  made  up  less  than  10%  of  the  total.  Within  these  latter  two  cate¬ 
gories  (which  would  almost  certainly  include  some  proportion  of  legal  aid  clients)  the  bulk 
of  the  complaints  involved  communication  problems  between  lawyers  and  clients,  and 
slower  than  expected  (by  the  client)  case  progress. 

Unfortunately  for  the  purposes  of  this  review,  it  is  not  possible  to  distinguish  between 
complaints  from  clients  on  certificates  and  fee-paying  clients.  Modifying  the  Law  Society's 
record-keeping  practises  to  include  this  variable  in  complaint  files  would  be  useful  for 
future  monitoring  of  the  quality  of  certificate  services. 

Of  even  greater  potential  value  are  the  Law  Society's  current  efforts  to  monitor  professional 
competency  (as  opposed  to  misconduct)  through  peer  reviews.  Under  the  current 
procedure,  'repeater  lists'  are  maintained  of  complaints  about  individual  lawyers.  When  a 
lawyer  reaches  a  criterion  number  of  complaints,  he  may  be  matched  with  another  lawyer  in 
a  similar  area  of  practise  who  will  work  with  the  problem  lawyer  for  some  period  of  time. 
The  aim  here  is  to  improve  the  competency  of  this  individual  through  a  process  of  coaching 
and  monitoring.  At  the  end  of  the  supervision  period,  the  reviewer  reports  back  to  the  Law 
Society's  Standards  Committee  on  the  progress  of  his  supervisee. 

At  present,  there  is  no  legislative  authority  for  this  peer  review  process.  Consequently,  it  is 
strictly  consensual  and  highly  confidential.  No  data  are  available  on  the  frequency  with 
which  lawyers  on  legal  aid  panels  are  the  subjects  of  peer  reviews. 

A  potential  change  in  legislation  could  provide  some  new  tools  to  assist  in  maintaining  the 
quality  of  certificate  services.  The  Law  Society  Act  is  currently  under  review  (having  not 
been  revised  since  1950).  The  new  Act  may  provide  for  mandatory  peer  review.  If  such  a 
provision  were  to  be  enacted,  it  would  also  be  useful  to  the  Plan  if  data  on  substandard 
performance  and  the  findings  of  peer  reviews  could  be  made  available  to  Area  Directors. 
Presumably,  information  of  this  kind  would  be  important  when  considering  whether 
individual  lawyers  should  be  on  local  legal  aid  panels. 

The  surveys  of  the  private  bar  and  of  the  Plan's  Area  Directors  included  questions  aimed  at 
gaining  an  understanding  of  the  views  of  these  two  groups  regarding  existing  quality 
control  mechanisms.  Lawyers  were  asked  whether 

►  They  were  aware  of  any  mechanisms  that  OLAP  employs  to  ensure  that  the  lawyers 
on  legal  aid  panels  provide  quality  services. 

►  They  think  the  mechanisms  that  exist  are  effective  in  ensuring  that  lawyers  on 
certificates  provide  quality  services. 

In  addition.  Area  Directors  were  asked  whether  they  were,  in  general,  satisfied  that 
existing  mechanisms  to  ensure  the  quality  of  legal  services  provided  on  certificates  are 
satisfactory. 
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The  responses  to  these  questions  can  be  summarized  as  follows: 

>  10%  of  respondents  to  the  private  Bar  survey  were  aware  of  any  quality  control 
mechanisms  used  by  OLAP.  Those  mentioned  most  frequently  were  review  of 
accounts,  review  by  Area  Directors,  the  Mentor  Program  and  the  Research  Facility. 

>  21%  of  respondents  to  the  private  Bar  survey  thought  that  existing  quality  control 
mechanisms  are  effective.  Among  the  measures  suggested  to  improve  the  level  of 
assurance  in  this  regard  were  spot  checks  of  individual  lawyers  and  continuing  legal 
education. 

>  84%  of  Area  Directors  reported  being  satisfied  with  existing  mechanisms  to  ensure 
the  quality  of  legal  services  provided  on  certificates.  One  Area  Director  suggested 
that  clients  should  be  better  informed  as  to  complaint  procedures. 

b)  Quality  Improvement 

The  Plan  has  in  place  two  main  programs  aimed  at  improving  the  general  quality  of  legal 
services  provided  by  lawyers  on  certificates.  These  are  the  Research  Facility  and  the 
Mentor  Program.  As  well,  in  York  County  only,  a  procedure  is  in  place  to  in  effect, 
qualify  lawyers  for  membership  on  particular  panels.  (Quality  improvement  efforts 
targetted  at  members  of  special  needs  groups  are  discussed  in  Chapter  VII  below.)  In  the 
remainder  of  this  section,  we  will  examine  the  procedures  and  effectiveness  of  each  of 
these  general  quality  improvement  mechanisms. 

i)  The  Research  Facility 

History.  During  the  late  seventies,  the  Legal  Aid  Committee  of  the  Law  Society  of  Upper 
Canada  was  dealing  with  the  recommendations  of  the  Report  of  the  Task  Force  on  Legal 
Aid ,  chaired  by  Mr.  John  Osier,  and  the  growing  recognition  that  community-based  clinics 
offered  a  possible  alternative  to  judicare.  The  Committee  sought  to  develop  more  effective 
methods  of  delivering  criminal  legal  aid  services  and  to  convince  the  Attorney-General, 
then  Mr.  Roy  McMurtry,  that  a  significantly  increased  tariff  was  appropriate.  A  special 
sub-committee  on  the  Delivery  of  Legal  Aid  Services  was  created  to  ascertain  whether 
improvements  could  be  made  to  the  delivery  of  legal  aid  services  in  Ontario,  under  the  chair 
of  Sidney  Linden,  a  well-known  criminal  lawyer.1  The  creation  of  the  sub-committee  was 
at  a  time  of  considerable  discussion  regarding  legal  aid  services  with  the  Attorney  General 
and  his  Ministry.  The  Ministry  was  under  the  leadership  of  a  progressive  and  innovative 
Attorney-General  who  had  indicated  his  public  support  for  community-based  legal  aid 
clinics.  He  also  informed  the  legislature  that  his  Ministry  was  studying  the  merits  of  a 
public  defender  element  to  be  added  to  the  Legal  Aid  Plan  to  improve  services  to  residents 
of  Metropolitan  Toronto. 

In  October  1978,  the  Sub-Committee  on  the  Delivery  of  Legal  Aid  Services  completed  and 
presented  its  report  to  the  Legal  Aid  Committee  on  a  confidential  basis.  It  recommended 


!Mt.  Linden  had  demonstrated  concern  for  the  preservation  of  the  judicare  model  at  the  March  8,  1978 
meeting  of  the  Legal  Aid  Committee  where  he  spoke  in  favour  of  the  Law  Society  bringing  forward  the 
argument  against  a  public  defender  system  of  criminal  legal  aid.  (At  the  same  meeting,  Clayton  Ruby 
suggested  that  the  Ontario  Plan  should  do  a  cost  study  of  the  public  defender  system  which  was  opposed  on 
the  basis  that  a  Quebec  study  had  allegedly  shown  that  a  salaried  system  would  cost  much  more  than  the 
services  then  being  provided  by  private  lawyers  under  the  Ontario  plan.) 
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In  sum,  the  Research  Facility  has  developed  into  a  large  organization.  The  Facility 
describes  its  primary  purpose  as  providing  basic  research  on  legal  aid  Files.  It  has  provided 
research  repons  tailored  to  specific  criminal  cases  since  1979.  Specialized  research  is 
currently  available  in  the  family,  civil  and  administrative  law  areas.  As  well,  the  Facility 
produces  standard  memoranda  of  law  on  common  issues  in  each  of  these  areas,  which  are 
available  free  of  charge  to  lawyers  working  on  legal  aid  Flies  and  to  counsel  for  fee-paying 
clients  at  nominal  rates,  both  individually  and  on  a  subscription  basis. 

A  review  of  the  history  of  the  research  facility  leads  one  to  recognize  the  divergent  goals  of 
the  founders  of  this  project.  Undoubtedly,  the  government  of  the  day  utilized  the  Law 
Society's  request  for  a  higher  tariff  to  press  for  innovations  to  the  Plan.  The  research 
facility  was  introduced  as  an  attempt  to  improve  the  quality  of  legal  aid  services  and  to 
rationalize  some  of  the  Plan's  repetitive  and  costly  features. 

Utilization.  The  Research  Facility  has  developed  a  number  of  standard  memoranda 
detailing  the  recent  jurisprudence  with  respect  to  particular  issues  that  arise  repeatedly. 
Once  created,  these  standard  memoranda  are  to  be  updated  regularly  to  include  subsequent 
case  law  and  analysis.  The  memoranda  are  available  to  lawyers  immediately  in  response  to 
specific  research  requests,  assisting  those  facing  imminent  court  appearances  with 
information  they  may  need. 

The  number  of  Files  completed  annually  from  January  1982  to  December  1989  is  as 
follows:  1982  -  1,610,  1983  -  1,679,  1984  -  2,1  18,  1985  -  2,837,  1986  -  3,377,  1987  - 
4,540,  1988  -  5,063,  1989  -  4,683.  Recently,  approximately  two  thirds  of  these  Files  were 
responded  to  with  standard  memoranda  The  remainder  required  the  creation  of  specialized 
memoranda. 

Also  of  interest  is  the  utilization  of  the  Research  Facility  by  Area  in  relation  to  the  numbers 
of  criminal  and  family  certiFicates  issued  (again  by  Area).  These  data  are  presented  in 
Exhibit  VI- 12. 

Examination  of  Exhibit  VI-12  reveals  considerable  variation  across  Areas  in  the  utilization 
of  the  Research  Facility  by  lawyers  on  certificates.  For  example,  the  variation  in  the  ratio 
of  requests  to  certificates  issued  ranges  from  0%  in  Huron  to  10%  in  Norfolk  and  12%  in 
Temiskaming.  Similarly,  the  ratio  for  family  certificates  during  the  first  nine  months  of 
1989  ranged  from  0%  to  18%,  with  several  Areas  having  ratios  less  than  one. 

Quality  of  Service.  As  a  general  introduction  to  the  issue  of  the  quality  of  service 
provided  by  the  Research  Facility,  we  first  present  data  from  the  surveys  of  the  private  bar, 
and  of  Area  Directors,  concerning  their  awareness  and  use  of  the  Research  Facility,  and 
their  assessment  of  the  quality  of  the  research  produced  by  it.  Exhibit  VI- 13  summarizes 
the  awareness  and  use  data,  while  Exhibit  VI- 14  summarizes  the  quality  assessment  data. 

With  respect  to  awareness  of  the  Research  Facility,  Exhibit  VI- 13  indicates  that  88%  of 
participating  lawyers,  65%  of  non-participating  lawyers,  and  all  Area  Directors  were  aware 
of  the  Facility.  Among  those  aware,  roughly  two  out  of  three  participating  lawyers  had 
used  the  Facility  in  the  past  three  years.  Only  8%  of  those  non-participating  lawyers  who 
were  aware  of  the  Facility  had  used  it  in  this  time  period.  Among  the  Area  Directors,  83% 
had  encouraged  the  use  of  the  Facility  by  one  or  more  lawyers  doing  certificate  work. 


Abt  Associates  of  Canada 


154 


EXHIBIT  VI-13  Reported  Awareness  and  Use  of  the  Research  Facility  by 


Lawyers*  and  Area  Directors 


Data  Source 

Participants 

Lawyers 

Non-Participants 

Area 

Directors 

% 

% 

% 

Aware  of  Research  Facility 

88 

65 

100 

Among  those  aware,  used  Facility  in 
past  three  years 

63 

8 

83** 

*  Limited  to  lawyers  whose  areas  of  practice  included  one  cr  more  of  the  types  of  legal  work  for  which 
certificates  are  issued. 

**  In  the  case  of  Area  Directors,  use  means  "encouraged  use  of  the  Facility  by  a  lawyer  doing  certificate 
work." 

EXHIBIT  VI-14  Overall 

by  the 

Assessment  of  the  Quality  of  Research  Produced 
Research  Facility 

Source  of  Assessment 

Participants 

Lawyers* 

Non-Participants 

Area 

Directors 

% 

% 

% 

Very  Good 

47 

15 

90 

Adequate 

23 

21 

10 

Poor 

2 

2 

0 

Not  Stated 

28 

61 

0 

*  Limited  to  lawyers  whose  areas  of  practice  included  one  or  more  of  the  types  of  legal  work  for  which 
certificates  are  issued,  and  who  were  aware  of  the  Research  Facility. 
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and  was  broad  enough  to  allow  us  to  come  to  some  conclusions  with  respect  to  the  value  of 
these  research  memoranda. 

The  "Standard"  Memoranda  --  We  were  impressed  by  the  comprehensiveness  of  these 
memoranda.  For  the  most  part  they  accurately  summarized  the  existing  state  of  the  law, 
and  the  only  gaps  were  of  a  minor  nature.  (For  example,  there  were  occasions  in  which  the 
writers  failed  to  indicate  that  an  appellate  decision  had  been  appealed  to  the  Supreme  Court 
of  Canada.)  Not  only  are  the  memoranda  comprehensive  in  their  scope,  but  they  are  also 
structured  in  a  manner  we  believe  would  be  useful  for  counsel.  In  general,  they  commence 
with  statements  of  general  principle  and  conclude  with  a  catalogue  of  specific,  concrete 
examples  of  the  application  of  the  general  principle.  The  statements  of  principle  may  be 
somewhat  uninspiring  but  they  are  adequate.  Quite  often  the  writer  attempts  to  describe  the 
general  principle  by  an  extensive  quotation  from  a  leading  case,  and  this  is  an  acceptable 
practice  because  it  reassures  the  reader  that  they  are  not  just  reading  the  writer's 
interpretation  of  the  leading  case.  However,  on  occasion  this  practice  of  quotation  from  the 
leading  case  is  far  too  long.  Most  counsel  want  a  concise  summary  of  the  relevant 
principles  and  an  appropriate  summary  would  be  more  effective  for  the  purpose. 

Although  the  general  statement  of  principles  is  often  lacklustre,  the  catalogue  of  specific 
case  illustrations  is  likely  to  be  of  value  to  counsel.  First,  they  are  comprehensive  and  are 
drawn  from  a  wide  spectrum  of  law  reports.  Often  counsel  are  restricted,  by  choice  or 
resources,  to  completing  their  research  based  upon  the  cases  reported  in  one  of  the  sources 
available  to  them  such  as  the  Family  Law  Reports  or  the  Criminal  Reports.  The  expansion 
of  the  research  to  include  various  provincial  reports  and  other  digests  is  of  great  assistance. 
Second,  the  catalogues  of  cases  are  generally  succinct  and  clear.  Their  presentation  allows 
counsel  to  comb  through  them  in  an  attempt  to  discover  the  cases  that  are  most  directly 
relevant  to  their  problem. 

Considering  that  these  memoranda  should  provide  information  that  is  not  readily  available 
to  counsel,  we  would  suggest  that  greater  effort  should  be  made  to  include  cases  from  other 
jurisdictions.  Especially  in  the  areas  of  the  Charter  and  criminal  procedure,  it  is  of  utmost 
importance  to  provide  summaries  of  the  American  position.  American  doctrine  w’as 
described  in  several  memoranda  that  were  reviewed  but  in  at  least  one  instance  a  significant 
decision  of  the  U.S.  Supreme  was  overlooked. 

It  could  be  asked  whether  these  comprehensive  catalogues  are  useful  when  one  takes  into 
account  available  publications  in  the  field.  (In  particular,  there  are  currently  two  or  three 
Annotated  Charter  of  Rights  codes  that  are  updated  on  a  regular  basis.)  These  publications 
however,  are,  in  many  instances,  poorly  organized  and  subject  to  glaring  omissions.  We 
find  that  the~Research  Facility  memoranda  are  generally  of  better  quality  than  most 
annotated  services.  Finally,  it  should  be  noted  that  the  problem  of  overlap  with  existing 
publications  is  only  of  concern  in  respect  of  Charter  litigation  and  criminal  procedure.  In 
other  fields  such  as  substantive  criminal  law,  poverty  law  and  family  law,  the  texts  and 
annotated  Codes  do  not  purport  to  be  exhaustive  or  comprehensive  which  creates  a  clear 
need  for  the  Research  Facility’s  memoranda. 

Many  of  the  standard  memoranda  were  found  to  be  in  need  of  rewriting  and  in  some 
instances  updating.  The  memos  have  grown  in  length  over  the  years  and  suffer  from  being 
written  by  several  authors.  If  the  standard  memoranda  are  to  be  retained  -  and  we  would 
recommend  that  they  continue  *  it  is  imperative  that  staff  be  given  both  the  time  and  the 
support  to  take  hold  of  a  topic  and  make  it  their  own.  This  will  require  staff  to  have  time 


Abt  Associates  of  Canada 


158 


\ 


Lack  of  clarity  of  purpose  has  plagued  the  Research  Facility  both  internally  and  within  the 
legal  profession  since  its  conception.  If  the  Research  Facility  is  to  assist  younger  and  less 
sophisticated  legal  counsel  to  develop  their  representation  of  legal  aid  files,  we  would 
encourage  the  recruitment  of  experienced  criminal  and  civil  litigators.  On  the  other  hand,  if 
the  Research  Facility’s  goal  is  to  provide  excellent  legal  research,  we  recommend  that  he 
Facility  become  more  integrated  into  the  Plan's  administration  with  a  clearly  articulated  set 
of  research  goals  and  a  staff  recruited  and  paid  to  fulfil  this  purpose. 

We  find  at  the  time  of  this  study  that  the  Research  Facility  provided  a  good  quality  of 
research.  We  remain  concerned  as  to  the  utility  of  producing  both  individual  case  memos 
and  the  "standard”  memos  and  would  encourage  an  emphasis  on  the  latter.  We  nonetheless 
recognize  the  possibility  of  the  Research  Facility  continuing  to  respond  to  individual 
requests  as  well  as  providing  very  good  initial  research  data  for  legal  aid  lawyers  through 
the  "standard"  memos. 

In  conclusion,  we  find  that  the  Research  Facility  has  provided  good  quality  research  to  the 
limited  number  of  lawyers  who  have  requested  individual  case  memoranda.  This  has  the 
potential  for  improving  the  quality  of  individual  legal  services  to  legal  aid  clients,  if  such 
research  is  integrated  into  a  case  strategy,  which  effectively  carries  this  research  forward  on 
behalf  of  the  client.  As  we  did  not  review  any  files  or  observe  any  cases,  we  are  not  in  a 
position  to  comment  on  the  actual  utility  of  the  research  data  bank  or  individual  research 
memos  in  terms  of  the  actual  quality  of  legal  representation.  Perhaps  more  importantly,  the 
Research  Facility  has  developed  a  significant  data  base  which  is  available  to  the  legal 
profession  throughout  Canada  in  the  form  of  individual  memoranda  in  a  large  number  of 
criminal  and  non-criminal  areas  of  law.  Undoubtedly,  this  impressive  research  has  had  a 
positive  impact  on  the  quality  of  lawyering  to  low-income  citizens. 

ii)  The  Mentor  Program 

Since  1980,  the  Plan's  Mentor  program  has  operated  to  make  the  experience  and  expertise 
of  senior  members  of  the  Bar  accessible  to  other  lawyers.  The  Mentor  program  operates  in 
the  following  manner.  The  Plan  recruits  the  participation  of  selected  senior  members  of  the 
Bar  walling  to  have  their  names  listed  on  one  of  three  panels  (criminal,  civil  or  immigration) 
of  mentors.  Lawyers  seeking  the  assistance  of  a  mentor  can  call  the  Plan’s  Provincial 
Office  where  a  secretary  will  match  the  caller  with  a  mentor  (depending  on  the  nature  of  the 
enquiry).  In  most  cases,  the  Plan  will  contact  the  mentor  with  the  name  of  the  caller.  The 
mentor  will  then  contact  the  caller  directly.  Less  frequently,  the  Plan  will  contact  the 
mentor  to  confirm  his  or  her  availability  to  respond  to  the  enquiry,  and  then  get  back  to  the 
caller  to  let  him  or  her  know  that  the  mentor  is  expecting  his/her  call. 

The  current  panel  of  mentors  consists  of  41  lawyers.  Of  these  11  are  on  the  immigration 
panel,  and  15  are  on  each  of  the  criminal  and  civil  panels.  All  of  these  individuals  are 
located  in  Toronto.  Mentors  are  not  financially  compensated  for  their  participation  in  this 
activity. 

In  order  to  better  understand  the  operation  and  effects  of  the  Mentor  program,  questions  on 
these  issues  were  included  on  the  surveys  of  both  the  private  bar,  and  Area  Directors.  A 
separate  survey  of  the  mentors  themselves  was  also  conducted.  In  the  remainder  of  this 
section,  we  present  the  findings  of  these  surveys. 
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►  Most  enquiries  did  not  require  any  research  on  the  part  of  the  mentor. 

►  Most  mentors  (67%)  reported  that  these  calls  represented  only  a  modest  imposition 
on  their  time,  while  the  remaining  mentors  viewed  these  calls  as  no  imposition 
whatsoever. 

Perceived  effectiveness.  The  surveys  of  the  private  bar,  mentors  and  Area  Directors 
included  a  general  question  about  the  perceived  effectiveness  of  the  Mentor  program  in 
improving  the  quality  of  legal  aid  services.  Exhibit  VI- 16  summarizes  the  responses  to  this 
question. 


EXHIBIT  VI-16  Overall  Assessment  of  the  Effectiveness  of  the  Mentor 


Program  in 

Improving  the  Quality 

of  Legal 

Aid  Services 

Data  Source 

Assessment 

Lawyers* 

Participants  Non-Participants 

Mentors 

Area 

Directors 

% 

% 

% 

% 

Very  Effective 

6 

2 

31 

28 

Fairly  Effective 

24 

9 

44 

53 

Not  Very  Effective 

19 

25 

6 

16 

Not  at  All  Effective 

4 

0 

0 

3 

Not  Staled 

46 

63 

19 

0 

*  Limited  to  lawyers  whose  areas  of  practice  included  one  or  more  of  the  types  of  legal  work  for  which 
certificates  are  issued  and  who  were  aware  of  the  Mentor  Program. 


As  can  be  seen  in  Exhibit  VI- 16,  mentors  and  Area  Directors  have  the  most  positive 
perception  of  the  program's  effectiveness.  Lawyers  who  do  not  participate  in  certificate 
work  have  the  least  positive  view  (although  most  did  not  express  any  opinion  on  this 
issue).  Overall,  those  who  see  the  program  as  either  very  or  fairly  effective  substantially 
outnumber  those  who  see  it  as  either  not  very,  or  not  at  all  effective. 

Potential  for^xpansion.  Of  the  respondents  to  the  mentor  survey,  40%  indicated  that  they 
would  be  willing  to  do  more  of  this  work,  while  60%  indicated  a  preference  to  maintain  the 
current  level  of  involvement.  This  suggests  some  potential  for  expansion  on  the  'supply' 
side  of  the  program.  On  a  related  issue,  only  20%  of  the  mentors  who  responded  to  the 
survey  indicated  that  they  thought  mentors  should  be  paid  for  the  service  they  provide. 

Turning  briefly  to  the  'demand'  side  of  the  program,  a  question  was  asked  on  the  surveys 
of  both  the  private  bar  and  Area  Directors  as  to  whether  they  supported,  in  principle,  the 
concept  of  making  use  of  the  program  mandatory  for  lawyers  with  less  than  three  years  of 
experience  who  want  to  be  on  a  legal  aid  panel.  Their  responses  indicated  that 
approximately  half  of  both  groups  support  this  idea,  in  principle.  In  practical  terms, 
however,  it  is  not  clear  how  such  a  requirement  could  be  enforced. 
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Suggestions  for  improvement.  Few  suggestions  for  improvement  were  forthcoming  from 
the  mentors.  Among  those  offered  were  the  following: 

►  The  Plan  should  maintain  a  compendium  of  the  most  frequently  asked  questions, 
along  with  their  answers.  This  information  could  then  be  made  available  to  the 
profession  through  some  regular  publication  such  as  the  Legal  Aid  Newsletter. 
This  could  reduce  the  number  of  repeat  questions  received  by  the  mentors. 

►  The  Plan  should  routinely  inform  lawyers  of  the  existence  of  this  service  and  of 
how  to  take  advantage  of  it 

Conclusion.  The  Mentor  program  is  a  relatively  modest,  but  still  useful  strategy  for 
improving  the  quality  of  legal  services  provided  on  certificates.  Its  major  limitation  arises 
from  the  fact  that  only  a  minority  of  lawyers  use  it.  It  is  however,  a  very  low  cost 
program.  Hence,  any  contribution  to  quality  it  does  make  comes  at  virtually  no  cost  to  the 
Plan. 


iii)  York  Panel  Classification  System 

York  County  has  three  basic  legal  aid  panels  as  well  as  several  others  comprising  lawyers 
within  the  metropolitan  region  that  will  represent  clients  on  legal  aid  certificates.  The  three 
principal  panels  are  the  criminal,  civil  and  matrimonial  panels,  with  a  total  of  4,000  lawyers 
between  them.  The  most  sophisticated  application  and  certification  process  is  for 
membership  on  the  criminal  panel.  Lawyers  are  required  to  apply  by  completing  a 
questionnaire  concerning  their  experience  and  knowledge  of  criminal  law.  Lawyers  who 
do  not  obtain  25  points  on  this  questionnaire  may  be  placed  on  the  criminal  panel  upon  an 
undertaking  to  enrol  in  continuing  education  programmes.  This  panel  is  considered  by 
York  County  Area  office  staff  to  be  difficult  to  administer  as  it  is  quite  closely  monitored 
and  lawyers  are  required,  until  they  have  obtained  the  requisite  25  points,  to  file  annual 
questionnaires  eliciting  information  indicative  of  their  experience  levels. 

Application  for  membership  on  the  civil  and  matrimonial  panels  is  much  less  complicated, 
requiring  the  completion  of  a  single  application  form.  There  is  no  point  system  in  these 
areas  and  no  annual  assessments  of  panel  members. 

During  the  last  five  years  a  number  of  specialized  panels  have  developed  in  York  County. 
The  largest  is  the  Immigration  and  Refugee  Panel  with  approximately  200  lawyers.  This 
panel  has  developed  in  response  to  recent  Federal  legislative  initiatives  that  have 
significantly  increased  the  need  for  representation  of  persons  claiming  the  right  to  enter 
Canada  either  as  status  refugees,  or  under  the  provisions  of  the  Immigration  Act.  The  Plan 
initially  offered  a  seminar  for  all  persons  who  wished  to  be  on  this  panel  and  lawyers  have 
been  required  to  participate  in  various  "no  charge"  continuing  education  programmes  in 
order  to  remain  as  panel  members.  Although  membership  on  this  panel,  as  on  others,  has 
fluctuated,  it  continues  to  comprise  approximately  200,  which  is  an  indication  of  the 
considerable  demand  for  representation. 

In  1985,  a  Mental  Health  panel  was  initiated,  also  with  a  special  continuing  education 
component.  Applicants  for  this  panel,  again  as  with  those  for  the  other  specialized  panels, 
must  apply  to  the  Area  Director,  and  indicate  some  professional  expertise  in  the  subject 
matter.  Preference  is  given  to  those  who  have  studied  and  practiced  in  the  area  of  law  and 
psychiatry.  This  panel  is  used  principally  to  represent  persons  in  mental  hospitals  both  as 
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duty  counsel  and  at  hearings  under  the  Mental  Health  Act.  There  is  much  demand  for  the 
specialized  knowledge  of  panel  lawyers,  who  must  be  willing  to  attend  at  an  area  mental 
hospital,  upon  short  notice  by  the  York  County  Area  Director’s  office.  There  have  been 
several  seminars  for  lawyers  on  the  Mental  Health  panel,  after  the  most  recent  of  which,  in 
1989,  its  numbers  were  significantly  lowered  to  approximately  75  lawyers. 

The  other  two  specialized  panels  are  in  the  areas  of  family  violence  and  detention  review. 
In  both  of  these  fields  the  York  County  Area  Director's  office  has  developed  a  group  of 
lawyers  with  specific  knowledge  and  interest  in  difficult  areas  of  legal  practice.  The 
members  of  the  family  violence  panel  often  provide  services  at  shelters  within  the  County, 
while  members  of  the  detention  review  panel  attend  as  duty  counsel  on.  a  weekly  basis  at  a 
hotel  where  persons  claiming  rights  under  the  Immigration  Act  are  detained. 

The  criminal  and  various  specialized  panels  have  been  used  by  the  Plan  to  begin  setting 
expectations  for  lawyers  wishing  to  provide  legal  aid  services.  Although  such  expectations 
remain  limited,  which  is  reflected  by  the  fact  that  lawyers  are  only  seldom  removed  from 
panels  save  upon  disbarrment  or  for  failure  to  complete  questionnaires  or  to  attend  required 
continuing  education  programmes,  the  panels  do  constitute  a  worthwhile  attempt  to  provide 
specialized  practice.  Consideration  should  be  given  to  the  expansion  and  development  of 
continuing  education  and  quality  control  measures  within  this  maturing  programme. 

3.  Summary  and  Discussion 

This  section  began  by  stating  two  prerequisites  for  the  exercise  of  quality  control.  The  first 
was  that  the  level  of  quality  required  must  be  defined  in  a  measurable  way.  Secondly,  a 
system  must  be  in  place  to  monitor  the  quality  of  service  provided,  and  to  identify  instances 
of  sub-standard  performance  so  that  remedies  for  these  problems  can  be  developed  and 
implemented. 

In  view  of  these  prerequisites,  we  examined  the  Plan's  quality  control  procedures,  policies 
and  programs  as  they  effected  both  its  administrative  services,  and  those  legal  services 
delivered  on  certificates.  Looking  first  at  the  Plan's  administrative  services,  we  found  very 
little  in  the  way  of  formal,  routine  systems  that  would  assist  the  Plan  to  exercise  control 
over  the  quality  of  the  processing  of  applications.  The  practise  of  reviewing  ’Exception 
Reports'  had  fallen  into  disuse,  and  nothing  was  introduced  in  its  place.  We  understand 
that  senior  staff  from  Provincial  office  make  inspection  visits  to  area  offices  from  time  to 
time.  During  these  visits,  samples  of  files  are  reviewed  for  adherence  to  the  Plan's 
policies.  While  this  approach  undoubtedly  provides  useful  information  to  senior 
management,  its  necessarily  restricted  coverage  limits  its  value  in  the  larger  context  of 
overall  qualityncontrol. 

The  same  can  be  said  of  the  activities  of  the  Plan's  two  investigators.  While  the  work  they 
do  In  responding  to  relatively  major  violations  of  the  Plan's  policies  and  procedures  on  the 
parts  of  applicants  and  lawyers  is  very  important,  its  coverage  is  again  necessarily  limited. 

With  respect  to  the  exercise  of  quality  control  over  the  processing  of  applications,  a  formal 
system  should  be  implemented.  The  design  of  this  system  should  be  based  on  a  set  of 
explicit  performance  standards.  Responsibility  for  the  monitoring  and  enforcement  of  these 
standards  should  rest  with  a  team  of  senior  financial  assessment  officers  located  throughout 
the  province.  Rather  than  focussing  solely  on  investigating  reports  of  individual  applicants 
suspected  of  abusing  the  system,  the  work  of  these  quality  control  monitors  should  include 
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the  examination  of  random  samples  of  files,  in  order  to  verify  that  correct  procedures  are 
being  followed,  both  in  applications  that  were  approved  and  in  those  that  were  refused. 
The  products  of  this  activity  should  include  both  general  assurance  data  as  to  adherence  to 
the  Plan's  policies  and  procedures,  and  ongoing  feedback  on  requirements  for  staff  training 
and  procedural  changes. 

Plan  involvement  regarding  the  quality  of  legal  services  delivered  on  legal  aid  certificates 
has  two  distinct  aspects.  The  first  concerns  its  exercise  of  supervision  of  the  quality  of 
certificate  legal  work.  In  essence,  the  quality  of  legal  services  performed  by  lawyers  on 
certificates  is  currently  subject  to  the  same  degree  of  supervision  and  control  by  the  legal 
profession  as  is  that  provided  for  fee  paying  clients.  Thus,  the  Plan's  expectations 
concerning  lawyers  who  are  members  of  its  panels  are  indistinguishable  from  those 
concerning  any  member  in  good  standing  of  the  Law  Society  of  Upper  Canada.  The  Plan’s 
position  is  that  the  needs  of  legal  aid  recipients  do  not  warrant  the  provision  of  greater 
protection  concerning  quality  control  and  general  legal  competence  than  that  afforded  fee 
paying  clients. 

We  would  suggest  that  there  is  a  significant  distinction  between  these  two  groups  of 
clients,  those  who  are  required  to  assume  full  responsibility  for  the  payment  of  their  own 
legal  services,  and  legal  aid  recipients  for  whom  such  benefits  may  be  provided  by 
government  funding.  With  both  legal  aid  clients  and  certificate  lawyers  dependent  upon  the 
Plan,  the  paradigm  of  the  normal  solicitor-client  relationship  whereby  the  latter  seeks  out 
the  former,  signs  a  retainer  and  agrees  to  an  appropriate  form  of  payment  based  upon  the 
normal  fee  schedule  is  clearly  not  the  appropriate  model.  Rather,  once  a  lawyer  agrees  to 
serve  on  the  legal  aid  panel  and  proceeds  to  accept  an  individual  client’s  case,  s/he  agrees  to 
be  reimbursed  by  the  Ontario  Legal  Aid  Plan  pursuant  to  the  tariff  schedule.  Thus,  legal 
aid  clients  are  not  fee  paying  clients,  but  rather  individuals  who  look  to  the  Plan  not  only 
for  the  payment  of  their  legal  services,  but  also  for  a  guarantee  of  adequate  quality  by  those 
lawyers  on  the  particular  legal  aid  panel  and  thus  presented  to  prospective  clients  as  ready, 
willing  and  able  to  undertake  a  legal  aid  file. 

Of  course,  this  point  leads  to  the  idea  that  a  more  rigourous  and  stringent  qualification 
system  for  the  inclusion  of  lawyers  on  the  panel  lists  should  perhaps  be  adopted.  While  a 
restriction  of  the  service  thus  provided  is  not  desired,  neither  is  the  prospect  of  inadequate 
quality.  A  recognition  that  some  lawyers  are  more  competent  than  others  cannot  be  escaped 
and  indeed  is  implicit  in  those  assertions,  made  in  justification  for  the  absence  of  any 
quality  control  mechanisms,  that  legal  aid  clients,  like  those  who  pay  fees,  can  choose  to 
employ  different  lawyers. 

An  amendment  to  the  Legal  Aid  Regulation  in  1986  is  relevant  to  this  discussion.  Pursuant 
to  Section  27^'The  Law  Society  may  establish  standards  of  professional  practice,  training 
and  experience  for  entry  to  and  retention  on  any  panel  or  suMivision  of  a  panel."  Section 
28  defines  the  procedures  to  be  followed  in  removing  a  lawyer  from  a  panel  for  failure  to 
meet  these  standards.  We  would  urge  the  Law  Society,  through  the  Plan,  to  give  explicit 
effect  to  Section  27  of  the  Regulation.  This  would  take  the  form  of  a  set  of  objective 
standards  with  associated  measures  related  to  the  achievement  of  these  standards.  Potential 
measures  could  include  frequency  and  nature  of  complaints  received,  participation  by 
lawyers  in  continuing  legal  education  activities  and  perhaps  client  satisfaction  ratings 
obtained  in  the  course  of  mail  contacts  to  verify  legal  account  claims. 


Abt  Associates  of  Canada 


165 


With  respect  to  procedures  regarding  client  complaints  about  the  quality  of  the  legal 
services  received  on  certificates,  we  suggest  the  following  as  a  model.  Applicants  should 
be  explicitly  informed  on  their  certificates  of  their  right  to  complain  to  the  Plan  (perhaps 
through  the  local  Area  Director)  regarding  the  work  of  their  lawyer.  This  notification  could 
usefully  include  suggestions  for  handling  the  concern  informally  with  the  lawyer  prior  to 
invoking  the  formal  complaint  mechanism.  This  mechanism  should  be  accessible  to  all. 
applicants,  and  should  be  seen  by  them  as  fair  and  independent.  There  should  be  ongoing 
monitoring  of  data  at  the  Area  level  on  numbers  and  types  of  complaints  received  regarding 
individual  lawyers.  These  data  should  be  rolled  up  into  general  statistics  for  the  Plan  as  a 
whole,  and  reported  in  the  Annual  Report. 

The  broad  aim  of  this  system  of  quality  control  is  the  provision  of  a  pool  of  lawyers  whose 
competence  is  guaranteed  by  the  Plan  on  behalf  of  its  clients,  who  may  be  less 
knowledgeable  about  legal  services  than  clients  who  pay  fees,  and  who  therefore  rely  on 
the  Plan  to  provide  qualified  counsel.  If  the  result  is  that  more  experienced  lawyers  are 
needed,  efforts  by  the  Plan  actively  to  recruit  such  individuals  should  perhaps  be  instituted. 
One  external  means  of  achieving  this  end  would  be  raising  the  tariff,  though  the  constraints 
in  this  direction  are  appreciated.  Other  less  tangible  though  perhaps  equally  effective 
methods  would  involve  placing  greater  emphasis  on  the  professional  ethics  of  Ontario 
lawyers,  including  social  responsibility  and  representation  for  all  citizens.  Such  measures 
would  be  preventative  and  are  thus,  to  the  extent  they  reduce  the  need  for  an  ongoing 
structure  to  ensure  the  maintenance  of  quality  control,  preferable  to  the  pursuit  of  corrective 
measures  designed  to  operate  once  problems  have  materialized. 

It  is  greatly  to  be  preferred  that  any  quality  control  mechanism  to  be  adopted  reside  within 
the  Plan.  The  reasons  for  this  are  both  administrative  and  philosophical:  administrative 
because  the  Plan  is  responsible  for  the  composition  of  its  panels;  philosophical  because  the 
Plan  will  be  seen  by  legal  aid  recipients  as  endorsing  the  lawyers  on  its  panels. 

To  the  extent  to  which,  however,  external  solutions  may  be  required,  we  would 
recommend  the  consideration  of  either  an  independent  Legal  Aid  Ombudsperson's  office, 
with  its  own  staff  and  housed  separately  from  the  Plan  to  ensure  its  independence  (the 
analogy  would  be  to  the  recent  efforts  made  in  the  direction  of  civil  review  of  police 
complaints),  or  of  making  the  provision  of  assistance  to  the  Plan's  quality  control  efforts  a 
designated  task  of  the  Ontario  Ombudsman's  office.  In  either  case,  the  mandate  would  be 
to  ensure  through  the  investigation  of  specific  complaints,  and  perhaps  through  periodic 
reviews  of  the  quality  of  legal  services,  the  timeliness  and  responsiveness  of  such  service 
provision  specifically,  as  well  as  the  maintenance  of  adequate  substantive  treatment.1 

In  conclusion^  we  recommend  a  significant  strengthening  of  quality  control  mechanisms 
within  the  Ontario  Legal  Aid  Plan.  The  unwillingness  of  the  Plan  to  set  high  standards  for 
membership  on  a  legal  aid  panel  as  well  as  for  guaranteeing  the  quality  of  individual  legal 
cases  can  no  longer  be  justified.  Legal  aid  clients  are  entitled  to  knowledgeable  and 
committed  legal  representation.  A  visible  and  explicit  system  for  monitoring  and 


1 A  potential  model  is  the  New  South  Wales  Legal  Aid  Review  Committee  in  Australia,  which  is 
comprised  of  a  Chairperson  (a  judge),  as  well  as  representatives  of  the  Law  Society  and  nominees  made  by 
the  Ministry  who  are  lawyers  and  lay  members.  The  N.S.W.  Committee  is  reported  to  enjoy  the  support  of 
both  the  legal  profession  and  of  the  general  public  (see  the  Report  of  the  Legal  Aid  Commission  in  New 
South  Wales,  paragraphs  5.71-5.76,  pp.  18-20).  While  the  N.S.W.  Review  Committee  monitors  only  the 
application  process,  its  model  could  of  course  be  applied  generally  to  the  functions  mandated  to  the 
Ombudsperson. 
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maintaining  the  quality  of  legal  services  provided  on  certificates  would  assist  the  Plan  to 
more  completely  fulfil  its  mandate  to  the  low  income  citizens  of  Ontario. 

The  second  aspect  of  the  Plan's  involvement  in  the  quality  of  legal  services  provided  on 
certificates  concerns  its  quality  improvement  measures.  Specifically,  the  Plan  operates 
three  programs  aimed  at  improving  the  quality  of  legal  services  provided  on  certificates. 
These  are  the  Research  Facility,  the  Mentor  Program  and  the  York  Panel  Classification 
System.  All  of  these  efforts  can  be  considered  to  be  making  a  contribution  to  enhancing  the 
quality  of  certificate  work  to  some  degree.  Their  major  limitation  concerns  breadth  of 
coverage.  Use  of  the  Research  Facility  and  the  Mentor  Program  is  voluntary.  The  York 
Panel  Classification  System  is  limited  to  York  County.  Hence,  while  these  initiatives  are 
positive,  they  cannot  reasonably  be  expected  to  exert  a  major  influence  on  the  quality  of 
legal  services  provided  by  lawyers  across  the  province. 


D.  THE  OVERALL  SATISFACTION  OF  CLIENTS  WITH  THE 
QUALITY  OF  SERVICES  RECEIVED 

The  data  gathered  in  the  course  of  this  review  pertaining  to  overall  client  satisfaction  with 
the  quality  of  the  services  provided  by  the  Plan  were  concerned  only  with  those  services 
provided  directly  by  Plan  staff.  The  surveys  of  applicants  did  not  examine  client 
satisfaction  with  legal  services  received  because  it  was  anticipated  that  the  cases  of  most  of 
these  applicants  would  not  have  been  concluded  prior  to  the  survey  period.  Hence,  they 
would  not  have  been  in  a  position  to  report  on  their  satisfaction  with  the  way  in  which  their 
lawyers  handled  their  cases  (in  their  entirety). 

The  degree  of  overall  client  satisfaction  was  examined  by  three  questions  on  the  surveys  of 
accepted  and  rejected  applicants.  The  first  two  questions  asked  about  the  extent  to  which 
the  staff  at  area  offices  were  polite  and  helpful.  Exhibit  VI- 17  summarizes  the  responses  to 
these  questions  for  both  groups  of  applicants. 


EXHIBIT  VI-17 

Extent  to  Which  Area  Office 
and  Helpful  by  Accepted  and 

Staff  Were  Seen  as  Polite 
Rejected  Applicants 

Accepted 

Rejected 

Rating 

Applicants 

A  pplicants 

% 

% 

Very  polite  _ 

64 

48 

Fairly  polite 

30 

42 

Not  polite 

5 

10 

Very  helpful 

62 

38 

Fairly  helpful 

33 

41 

Not  helpful 

5 

18 
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Examination  of  Exhibit  VI-17  indicates  that  two  out  of  three  accepted  applicants  found  the 
staff  of  their  local  area  office  to  have  been  very  polite  and  helpful.  A  further  third  of  the 
accepted  applicants  found  the  office  staff  to  have  been  fairly  polite  and  helpful.  Only  5%  of 
accepted  applicants  reported  that  area  office  staff  were  not  polite  and/or  not  helpful. 

Among  rejected  applicants,  all  but  10%  found  the  staff  of  their  local  area  office  to  have 
been  either  very  or  fairly  polite,  although  the  proportion  of  'very  polite'  ratings  was  lower 
than  was  the  case  for  the  accepted  applicants.  Not  surprisingly,  the  lowest  ratings  were 
given  by  the  rejected  applicants  for  helpfulness.  Even  though  these  peoples'  applications 
for  legal  aid  were  rejected,  79%  of  them  still  reported  that  area  office  staff  were  either  very 
or  fairly  helpful. 

The  third  question  on  the  surveys  of  accepted  and  rejected  applicants  relevant  to  their 
overall  satisfaction  with  the  services  they  received  asked  whether  this  recent  experience 
with  legal  aid  had  changed  their  opinions  about  the  law  or  the  legal  profession.  Affirmative 
responses  to  this  question  were  made  by  26%  of  accepted  applicants  and  36%  of  rejected 
applicants.  These  individuals  were  also  asked  how  their  opinions  had  changed.  Exhibit 
VI-18  summarizes  their  responses  to  this  question. 


EXHIBIT  VI-18  Reported  Changes  in  Accepted  and  Rejected  Applicants' 


Opinions  About  the  Law  and/or  the  Legal  Profession 
Resulting  from  Their  Contact  with  Legal  Aid 


Type  of  Change 

Accepted 

Applicants 

Rejected 

A  pplicants 

% 

% 

More  positive  on  Legal  Aid 

18 

7 

More  negative  on  Legal  Aid 

12 

33 

More  positive  on  legal  system  in  general 

37 

9 

More  negative  on  legal  system  in  general 

27 

46 

Not  surprisingly,  accepted  applicants  were  more  positive  on  legal  aid  and  on  the  legal 
system  in  general  than  were  rejected  applicants.  Similarly,  rejected  applicants  were  more 
negative  on  legal  aid  and  on  the  legal  system  in  general  than  were  accepted  applicants. 
Notwithstanding  this  overall  pattern  of  responses,  there  were  still  small  numbers  of 
accepted  applicants  whose  experience  with  legal  aid  made  them  more  negative  on  legal  aid 
(12%  of  accepted  applicants)  as  well  as  small  numbers  of  rejected  applicants  whose 
experience  made  them  more  positive  on  legal  aid  (7%  of  rejected  applicants).  The  strongest 
reactions  were  reported  for  changes  in  applicants'  views  of  the  legal  system  in  general.  In 
particular,  46%  of  rejected  applicants  and  27%  of  accepted  applicants  were  more  negative 
in  these  views  as  a  result  of  their  experiences. 

Views  of  the  bar  and  the  clinics.  The  surveys  of  the  private  bar  and  of  Ontario's 
independent  community  legal  clinics  asked  for  a  general  assessment  of  the  Plan’s  services. 
More  specifically,  the  bar  survey  asked  how  well  the  Plan  was  meeting  its  objective  of 
providing  access  to  legal  services  for  people  of  modest  means  in  the  province.  Exhibit  VI- 
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19  summarizes  the  responses  to  this  question  for  lawyers  who  do  certificate  work  as  well 
as  for  those  who  do  not,  by  region  of  the  province. 

Examination  of  Exhibit  VI- 1 9  reveals  that  approximately  80%  of  lawyers  who  do  certificate 
work  and  68%  of  lawyers  who  do  not  do  certificate  work  perceive  the  Plan  as  doing  either 
very  well  or  fairly  well  in  providing  access  to  legal  services  to  people  of  modest  means. 
Lawyers  in  Metro  see  the  Plan  as  less  effective  in  this  regard.  This  is  particularly  so  for 
non-participants,  34%  of  whom  rate  the  Plan  as  doing  either  not  very  well  or  not  well  at  all 
in  relation  to  this  objective.  When  asked  for  illustrations  of  how  the  Plan  is  not  meeting 
this  objective,  the  circumstance  mentioned  most  frequently  (19%  of  lawyers  working  in 
areas  of  law  covered  by  certificates)  was  the  lack  of  access  to  legal  aid  for  the  middle  class 
and  working  poor.  No  other  individual  illustration  was  mentioned  by  more  than  5%  of  the 
respondents. 


EXHIBIT  VI-19  Lawyers'*  Ratings  of  How  Well  the  Plan  is  Meeting  its 

Objective  of  Providing  Access  to  Legal  Services  for 
People  of  Modest  Means 


Rating 

Region 

Metro 

North 

South¬ 

east 

South¬ 

west 

Ontario 

P 

N 

P 

N 

P 

N 

P 

N 

P 

N 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

Very  well 

17 

8 

35 

36 

30 

46 

30 

21 

25 

15 

Fairly  well 

59 

52 

60 

53 

53 

32 

54 

66 

56 

53 

Not  very  well 

17 

31 

3 

6 

7 

19 

12 

10 

13 

26 

Not  well  at  all 

4 

3 

1 

0 

6 

3 

2 

3 

4 

3 

Not  stated 

2 

6 

1 

6 

4 

0 

3 

0 

3 

4 

•Limited  to  lawyers  whose  areas  of  practice  include  one  or  more  of  the  types  of  legal  work  for  which  the 
Plan  commonly  issues  certificates. 

P  -  Participating  N  -  Non-Participating 


The  survey  of  clinics  asked  respondents  to  rate  the  service  provided  to  low  income  people 
in  their  areas  by  the  Plan's  certificate  component  as  one  of  excellent,  satisfactory  or  poor. 
The  breakdown  of  responses  to  this  question  was:  excellent-  7%,  satisfactory-  70%  and 
poor-  23%.  The  problems  in  service  quality  mentioned  most  frequently  concerned  the  time 
required  to  issue  certificates,  and  the  perception  that  lawyers  provide  lower  quality  services 
to  clients  on  certificates  than  to  fee-paying  clients. 
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E. 


DISCUSSION 


This  chapter  was  concerned  with  the  issue  of  the  quality  of  service  provided  to  the  clients 
of  the  Ontario  Legal  Aid  Plan.  The  discussion  encompassed  both  those  administrative 
services  provided  directly  by  the  Plan  in  processing  applications  for  certificates,  and  those 
legal  services  provided  by  members  of  the  private  bar  while  on  certificates. 

The  first  question  addressed  was  whether  lawyers  who  accept  legal  aid  cases  are 
representative  of  lawyers  handling  criminal,  family  and  other  civil  matters  generally.  The 
data  indicated  that  lawyers  who  do  certificate  work  are  not  dramatically  different  from 
lawyers  who  do  comparable  work  for  fee-paying  clients.  Lawyers  who  do  certificate  work 
tend  to  have  been  called  to  the  Bar  relatively  more  recently  and  to  work  in  smaller  firms 
than  lawyers  who  work  solely  for  fee-paying  clients. 

Although  lawyers  who  do  legal  aid  work  appear  to  be  generally  representative  of  lawyers 
who  do  the  types  of  legal  work  for  which  the  Plan  issues  certificates,  data  from  the  survey 
of  the  private  bar  raised  a  concern  about  the  perceived  competence  of  lawyers  who  do 
certificate  work.  Specifically,  lawyers  who  do  certificate  work  are  seen  by  many  of  their 
colleagues  as  less  competent  than  lawyers  who  serve  only  private  clients. 

The  second  question  addressed  in  this  chapter  concerned  the  quality  of  the  legal  services 
provided  to  certificate  clients  relative  to  those  provided  to  fee-paying  clients.  Among 
lawyers  who  do  certificate  work,  opinion  is  almost  evenly  divided  between  those  who  see 
no  difference  in  quality  and  those  who  see  fee-paying  work  as  being  of  better  quality. 
Lawyers  who  do  not  do  certificate  work  are  more  likely  to  see  fee-paying  work  as  being  of 
better  quality.  The  Plan’s  Area  Directors  do  not  perceive  any  quality  difference.  The 
majority  of  lawyers  surveyed  see  the  (low)  tariff  as  contributing  to  the  'compromised' 
quality  of  certificate  work. 

The  third  question  addressed  in  this  chapter  concerned  the  effectiveness  of  the  Plan's 
procedures,  policies  and  programs  aimed  at  monitoring,  controlling  and  improving  the 
quality  of  both  the  administrative  process  of  receiving  and  adjudicating  applications,  and 
the  provision  of  legal  services  to  legally-aided  clients.  The  findings  indicated  that  the  Plan, 
at  present,  lacks  a  routine,  formal  system  for  monitoring  or  improving  the  quality  of  its 
application  processing.  This  situation  may  reflect  MCSS's  limited  involvement  in 
supporting  the  financial  assessment  function,  in  spite  of  that  Ministry’s  ongoing  responsi¬ 
bility  for  the  function  under  the  Legal  Aid  Act 

The  degree  of  quality  control  exercised  over  the  work  done  by  lawyers  on  certificates  is  the 
same  as  that  exercised  by  the  Law  Society  over  all  lawyers.  The  Plan  also  has  in  place 
three  programs  aimed  at  improving  the  quality  of  legal  services  provided  on  certificates. 
While  their  coverage  is  somewhat  limited,  they  are  making  a  contribution  to  quality 
improvement. 

The  fourth  question  addressed  in  this  chapter  concerned  the  overall  satisfaction  of  clients 
with  the  quality  of  the  services  they  received.  The  data  relevant  to  this  question  was  limited 
to  the  application  processing  services  provided  by  the  Plan.  The  overwhelmingly  majority 
of  applicants  reported  the  staff  of  the  Plan  with  whom  they  dealt  to  have  been  both  polite 
and  helpful.  Taken  together,  the  data  from  several  surveys  indicate  a  generally  satisfactory 
level  of  client  satisfaction  with  the  Plan’s  services. 
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The  Plan  has  limited  scope  to  control  the  quality  of  legal  services  provided  by  the  private 
bar  on  certificates.  Once  a  lawyer  has  been  called  to  the  Bar,  he  or  she  is  deemed  to  be 
competent  to  perform  the  duties  of  a  member  of  the  Law  Society.  Barring  professional 
misconduct  of  some  kind,  lawyers  in  Ontario  perform  their  duties  with  little  if  any  formal 
supervision  (save  that  of  members  of  their  own  firm).  While  this  situation  may  be  suffi¬ 
cient  for  fee-paying  clients  who  may  be  more  able  to  'shop  around'  for  the  lawyer  they 
want  than  are  legaily-aided  clients,  it  would  seem  reasonable  for  the  Plan  to  be  in  a  position 
to  offer  some  assurance  to  certificate  holders  that  lawyers  on  the  Plan's  panels  will  provide 
good  quality  service  (if  only  because  panel  membership  may  be  regarded  by  applicants  as 
some  form  of  endorsement  of  the  lawyers  on  it  by  the  Plan).  In  this  regard,  the  Plan 
should  closely  follow  the  Law  Society's  initiatives  in  the  area  of  peer  review.  Linking  such 
a  process  to  panel  membership  would  seem  to  be  an  efficient  and  potentially  effective 
approach  to  exercising  a  greater  degree  of  control  over  the  quality  of  legal  services  provided 
to  legal  aid  clients.  We  further  recommend  the  establishment  of  an  explicit  set  of  standards 
and  related  monitoring  procedures  with  respect  to  the  quality  of  service  provided  to  clients 
on  certificates. 

It  is  in  regard  to  quality  control  of  application  processing,  however,  that  both  the  greatest 
need  and  the  most  immediate  opportunity  for  improvement  exist.  Assuming  that  MCSS's 
role  in  the  assessment  of  financial  eligibility  will  be  reduced,  the  Plan  should  establish  a 
formal  system  for  routine  monitoring  of  the  processes  of  taking  and  adjudicating 
applications.  The  products  of  this  system  should  include  both  general  assurance  data  as  to 
adherence  to  the  Plan's  policies  and  procedures,  and  ongoing  feedback  on  requirements  for 
staff  training  and  procedural  changes. 
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VII 


SPECIAL  NEEDS  GROUPS 


This  chapter  examines  the  issues  outlined  in  the  Terms  of  Reference  in  the  context  of  the 

special  needs  of  segments  of  the  Ontario  population  that  have  been  targeted  for  attention  in 

this  evaluation.  These  issues  include: 

>  Accessibility,  including  availability  of  the  service,  client  awareness  of  legal  aid 
services,  including  the  nature  of  the  services  provided  and  the  criteria  applied  to 
establish  eligibility,  and  client  willingness  to  use  the  service,  a  measure  of 
approachability. 

>  Eligibility,  including  such  things  as  the  eligibility  criteria  themselves,  the  extent  to 
which  the  process  of  eligibility  determination  meets  (or  does  not  meet)  applicants' 
needs,  and  the  fairness  and  equity  of  the  criteria  and  procedures  employed  as  a 
means  of  providing  legal  services  to  applicants. 

>  Quality  of  service,  including  overall  satisfaction  with  the  services  received  and 
impact  of  being  rejected  for  legal  aid. 

Groups  targeted  for  attention  in  this  evaluation  include: 

>  Women,  especially  victims  of  assault. 

>  Aboriginal  people. 

>  Ethnic,  racial  and  linguistic  minorities. 

>  Inmates. 

>  Young  offenders. 

>  Persons  with  disabilities. 

>  Involuntary  psychiatric  patients. 


A.  METHODOLOGY 

Information  for  this  chapter  was  collected  using  two  principal  methods  of  data  collection: 
face-face-interviews  with  key  informants  and  a  survey  of  organizations  working  on  behalf 
of  the  groups  targeted  for  attention.  The  survey  grew  out  of  the  need  to  ensure  appropriate 
coverage  province-wide.  For  some  of  the  special  needs  groups,  it  was  also  possible  to 
supplement  the  data  from  the  contacts  with  agencies  with  data  from  the  surveys  of 
applicants  and  from  the  Plan's  administrative  records. 
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1  .  Face-to-Face  Interviews 

In  preparation  for  the  interviews,  we  compiled  a  list  of  potential  respondents  under  each  of 
the  categories  and  vetted  it  with  the  Ontario  Ministry  of  the  Attorney  General  The  list 
suggested  possible  contacts  for  each  of  the  target  groups. 

The  list  went  through  several  iterations.  Many  organizations  that  appeared  on  the  original 
list  were  unable  to  provide  information  on  client  needs  with  respect  to  legal  aid.  In  some 
cases,  the  organizations  provided  referrals.  We  used  these  referrals  to  expand  the  list  of 
potential  respondents. 

In  total,  we  contacted  in  excess  of  60  organizations  to  set  up  meetings  to  discuss  the  extent 
to  which  the  Plan's  certificate  system  is  accessible  and  responsive  to  the  special  needs  of 
their  clients.  The  response  to  this  request  was  as  follows: 

►  25  organizations  refused  or  failed  after  numerous  callbacks  to  respond.  In  the 
majority  of  cases,  these  organizations  indicated  that  they  had  no  direct  knowledge 
pertinent  to  the  subject  at  hand.  Sometimes,  as  in  the  case  of  the  disabled 
community,  they  referred  us  to  organizations  like  the  Advocacy  Resource  Centre 
for  the  Handicapped  or  to  other  clinics. 

►  41  organizations  agreed  to  meet  with  us.  All  but  seven  of  the  interviews  were 
conducted  in  person.  About  one-third  of  these  meetings  were  held  in  group 
sessions.  Not  only  did  this  allow  us  to  expand  the  coverage  for  this  segment  of  the 
evaluation,  it  also  allowed  us  direct  access  to  individuals  who  were  dealing  with 
clients  on  a  daily  basis. 

►  7  interviews  were  conducted  by  telephone.  These  interviews  followed  the  same 
general  format  as  the  in-person  interviews.  They  lasted  from  45  minutes  to  one 
hour  or  more.  The  majority  of  the  telephone  interviews  were  with  organizations 
representing  the  needs  of  aboriginal  people  in  northern  Ontario. 

The  respondents  who  agreed  to  meet  with  us  were  extremely  generous  with  their  time.  The 
face-to-face  interviews  lasted,  on  average,  one  hour.  In  many  cases,  the  interviews  were 
longer. 

The  interviews  were  structured  to  explore  the  key  issues  identified  in  the  terms  of  reference; 
namely,  accessibility,  eligibility  and  quality  of  service.  Questions  were  structured  around 
the  following  sub-issues: 

►  Awareness  of  Legal  Aid  and  how  it  works  (focussing  on  both  staff  awareness  and 
client  awareness). 

>•  Plan's  efforts  to  inform  staff  and  clients. 

►  Need  for  additional  information. 

►  Barriers  encountered: 

Service  delivery  issues  (including  such  things  as  language  of  service, 
delays,  lack  of  cultural  sensitivity,  etc.). 
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Financial  criteria  employed. 

Gaps  in  coverage. 

►  Willingness  to  use. 

►  Satisfaction  with  services  provided  and  alternatives  sought  (when  rejected). 

While  the  discussion  was  guided  by  an  interview  protocol,  the  interviews  did  not  follow  a 
Fixed  format.  The  protocol  was  designed  to  provide  a  basic  structure  to  the  interviews  and 
group  discussions.  Respondents  were  afforded  a  fair  degree  of  latitude  to  determine  the 
course  of  the  discussion.  This  allowed  us  to  explore  the  question  of  barriers  more  fully. 
Issues  of  concern  to  the  respondents  evolved  from  the  discussion. 

The  majority  of  the  interviews  were  conducted  over  a  three  month  period:  October  to 
December,  1989. 

2.  Survey  of  Organizations 

The  in-person  interviews  provided  us  with  a  rich  source  of  information.  However,  during 
the  course  of  these  interviews,  we  became  concerned  that  the  barriers  identified  might  be 
unique  to  the  location.  The  majority  of  in-person  interviews  were  conducted  in  the  Toronto 
area.  Also,  budgetary  considerations  limited  the  number  of  face-to-face  interviews  that 
could  be  conducted.  Given  the  number  of  target  populations  to  be  covered,  we  were 
concerned  that  interviews  alone  would  not  allow  us  to  adequately  represent  the  views  of  the 
various  communities.  It  was  therefore  decided  to  expand  the  study  by  means  of  a  mailed 
survey. 

Several  government  Ministries  were  canvassed  for  the  names  and  addresses  of 
organizations  and  agencies  serving  the  groups  targeted  for  attention. 

>■  Ministry  of  Community  and  Social  Services  supplied  a  list  of  agencies  in  Ontario 
which  provide  counselling  to  victims  of  wife  assault 

►  Ministry  of  Citizenship,  Citizenship  Development  Branch,  provided  a  list  of 
settlement  agencies  in  Ontario  These  agencies  provide  assistance  to  newcomers  to 
Ontario.  This  list  was  supplemented  with  the  names  of  organizations  culled  from 
the  Toronto  Immigrant  Services  Directory  (1988). 

►  Ministry  of  Citizenship,  Native  Community  Branch,  provided  a  directory  of  Native 
Communities  and  Organizations  in  Ontario. 

►  Ontario  Federation  of  Indian  Friendship  Centres  provided  a  list  of  native 
organizations  and  Friendship  Centres  in  Ontario. 

►  Our  initial  contact  with  groups  serving  disabled  persons  indicated  that  a  major 
mailing  to  such  organizations  would  yield  little  information.  While  these  groups  are 
interested  in  the  question  of  accessibility,  in  the  majority  of  cases,  they  have  no 
direct  knowledge  of  legal  aid.  Most  referred  us  to  other  organizations,  the 
Advocacy  Resource  Centre  for  the  Handicapped  (ARCH)  and  to  some  of  the 
clinics.  We  contacted  these  organizations  directly. 
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►  Under  the  terms  of  reference,  the  situation  of  involuntary  psychiatric  patients  was  to 
be  reviewed  using  secondary  sources.  We  contacted  a  handful  of  people  at  ARCH, 
the  Psychiatric  Patient  Advocates'  Office,  and  lawyers  serving  this  client  population 
to  up-date  the  information  available.  We  did  not,  however,  do  a  major  mailing  to 
organizations  and  individuals  serving  this  client  population. 

►  Groups  serving  inmates  were  interviewed  directly. 

►  We  identified  a  number  of  groups  that  serve  the  needs  of  youth  in  Ontario  and 
mailed  questionnaires  to  these  organizations.  Also,  many  of  the  groups  identified 
under  the  categories  women,  native  Canadians  and  visible  minorities,  provide 
services  to  young  offenders. 

We  developed  a  list  of  potential  candidates  from  these  various  sources  and  vetted  the  list 
with  the  client.  Concurrently,  we  developed  a  survey  instrument  from  the  protocol  used  to 
guide  the  in-person  interviews.  This  instrument  was  informed  by  the  in-person  interviews. 
The  instrument  was  subsequently  mailed  to  174  organizations  across  the  province,  along 
with  a  prepaid  return  envelope,  and  a  letter  outlining  the  purpose  of  the  study. 

The  questionnaire  was  mailed  in  late  February,  1990,  and  directed  to  the  executive  director 
of  the  respective  organization.  Where  appropriate,  the  organizations  and  agencies  were 
encouraged  to  forward  the  questionnaire  to  members  of  their  staff  who  were  directly 
involved  in  service  delivery.  Time  and  resources  permitted  one  mailing.  We  did  not  do  a 
follow-up  mailing  to  non-responders. 

Many  of  the  organizations  surveyed  provide  services  to  a  mix  of  clients:  women  and/or 
young  offenders,  women  and/or  minorities,  natives  and/or  women  and/or  young  offenders, 
etc.  As  such,  there  is  some  overlap  between  the  groups.  Exhibit  VII- 1  provides  a 
breakdown  of  the  organizations  surveyed  and  interviewed,  categorized  by  major  group 
served. 

The  response  rate  to  the  survey  was,  in  general,  low.  In  total,  63  organizations  (36%  of 
the  organizations  contacted)  completed  and  returned  the  survey.  Of  these,  the  majority 
(49%)  came  from  organizations  that  provide  services  either  exclusively  for  women  (victims 
of  assault)  and  their  children  or  for  women  and  young  offenders.  Only  12  of  the  61 
ethnic,  linguistic  and  racial  minority  organizations  surveyed  (20%)  responded.  The 
response  rate  for  natives  was  better,  but  still  low;  20  out  of  54  organizations  surveyed 
(37%)  responded.  The  breakdown  of  the  returns  is  presented  in  Exhibit  VII- 1. 

3.  Treatment  of  the  Data 

The  information  garnered  from  each  of  the  in-person  and  telephone  interviews  was 
summarized  using  a  spreadsheet  format  that  allowed  us  to  categorize  responses  according 
to  the  general  headings  set  out  in  the  interview  protocol.  Interviews  were  sorted  according 
to  the  major  client  group  served.  The  information  collected  on  each  of  the  client  groups 
was  reviewed,  main  themes  were  identified,  and  summarized  under  the  general  headings 
identified  above.  For  the  sake  of  authenticity,  many  of  the  comments  will  be  expressed  in 
the  language  of  the  respondent 


Abt  Associates  of  Canada 


175 


EXHIBIT  VII-1  Organizations  Contacted, 

Face  Interviews 

Agency  Survey 

and  Face-to- 

Major  Group  Served 

No.  of 

Organizations 

Surveyed 

No.  of 

Organizations 

Responding 

No.  of 

Organizations 

Interviewed 

Native  organizations  (including  native 
women’s  groups  and  native  child  and  family 
services) 

54 

20 

8 

Assaulted  women  (including  child  and  family 
services  and  groups  serving  assaulted 
minority  women) 

59 

31 

7 

Ethnic,  linguistic  and  racial  minorities 
(including  family  services,  where  the  service 
is  targeted  at  the  community  rather  than  a 
segment  of  the  community,  e.g.,  women) 

61 

12 

10 

Inmates  and  persons  before  the  courts 

8 

Persons  with  disabilities 

8 

TOTALS 

174 

63 

41 

The  information  from  the  survey  questionnaires  was  data  entered  and  analyzed.  The 
responses  from  both  methods  were  reviewed  for  inconsistencies  that  might  be  attributable 
to  geographic  location,  size  of  the  responding  community,  etc.  No  major  differences  were 
identified.  The  survey  of  organizations  and  agencies  netted  very  little  additional 
information.  The  data  from  the  survey  basically  corroborated  that  collected  in  the 
interviews.  Except  where  indicated,  the  data  reported  summarize  information  from  both  the 
interviews  and  the  survey. 

4  .  Limitations  of  the  Study 

In  this  section  of  the  report  we  describe  a  number  of  problems  and  barriers  clients  are 
reported  to  experience  accessing  legal  aid  in  Ontario.  The  views  expressed  reflect  the 
perceptions  and  opinions  of  representatives  from  some  of  the  groups  and  organizations  that 
provide  services  to  assaulted  women,  native  persons,  persons  with  disabilities,  ethnic, 
linguistic  and  racial  minorities,  and  inmates  or  persons  before  the  courts. 

The  respondents  are  not  direct  users  of  the  Plan.  The  direct  users  of  the  Plan,  the  clients  of 
the  responding  agencies,  were  not  interviewed.  Accordingly,  the  opinions  should  not  be 
attributed  to  "the  clients".  Also,  there  were  fewer  responses  to  the  survey  and,  in  some 
cases,  the  request  for  interviews,  than  we  would  have  liked.  The  number  of  responses 
were  insufficient  to  allow  us  to  examine  perceived  problems  regionally.  Consequently,  it 
would  be  wrong  to  extrapolate  the  findings  to  the  community  as  a  whole.  While  it  is  true 
that  the  problems  identified  may,  in  general,  characterize  the  experiences  of  the  target 
population(s),  they  may  also  be  limited  in  scope,  specific  to  a  particular  region  or  subset  of 
the  population.  A  more  detailed  study  is  required  to  establish  the  extent  of  the  problems 
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identified;  and  to  determine  the  extent  to  which  clients  share  the  views  of  the  responding 
agencies. 

With  this  said,  we  believe  that  the  views  expressed  in  this  chapter  identify  important 
shortcomings  in  the  Plan  and  that  a  fair  degree  of  confidence  can  be  placed  in  the  views 
expressed. 

In  the  main,  the  individuals  who  responded  to  the  survey  and  request  for  interviews  have 
hands-on  experience  with  clients.  Many  of  these  groups  serve  as  a  point  of  entry  to  legal 
aid.  They  perform  an  important  bridging  function  between  the  client  and  the  Plan.  They 
provide  front-line  information  to  the  client,  escort  vulnerable  clients  to  the  area  offices  and, 
where  necessary,  provide  interpreters  to  facilitate  the  process.  In  short,  they  have  had 
experience  with  the  Plan.  They  are  knowledgeable  about  service  delivery  issues  for  their 
clients,  though,  as  we  will  see,  they  are  sometimes  misinformed  about  die  de  ails  of  the 
Plan,  particularly  around  the  issue  of  coverage. 

Also,  when  we  examined  the  data,  we  found  a  fair  degree  of  consistency  and  consensus 
both  within  and  across  target  groups  on  their  perception  of  legal  aid,  particularly  with 
respect  to  the  question  of  awareness,  efforts  to  inform,  perceived  barriers,  client 
willingness  to  use  legal  aid,  and  satisfaction  with  the  service.  However,  there  are  errors  of 
fact  related  to  the  question  of  coverage.  These  errors  have  been  identified  and  corrected  by 
means  of  parentheses. 

Important  as  accuracy  is  as  an  indicator  of  reliability,  misperceptions  and  errors  of  fact 
related  to  the  issue  of  coverage  do  not  invalidate  the  rest  of  the  data,  for  the  simple  reason 
that  we  have  restricted  our  reporting  to  recurring  themes.  Moreover,  errors  are  a  clear 
indicator  that  more  needs  to  be  done  to  inform  groups  and  organizations  about  the  nature  of 
the  Plan. 

Also,  while  much  of  the  concern  expressed  in  this  chapter  relates  to  the  impact  or  effect  of 
various  perceived  deficiencies  on  the  clients,  some  relates  to  its  impact  on  the  organizations 
contacted.  By  default,  many  of  the  groups  and  organizations  we  talked  with  are  being 
forced  to  provide  bridging  services  that  will  allow  their  clients  to  access  services  in  the 
community.  In  some  cases,  organizations  have  not  been  mandated  or  adequately  resourced 
to  provide  these  services.  Some  of  the  organizations  clearly  resent  this  growing  demand  on 
limited  resources.  Some  of  the  problems  identified,  such  as  support  for  vulnerable  clients, 
the  need  for  interpreters,  and  the  need  for  cultural  sensitivity  in  dealing  with  minorities,  are 
not  specific  to  legal  aid.  Legal  Aid  may,  however,  have  borne  the  brunt  of  their  criticism 
and  frustration. 


B .  FINDINGS 

In  this  section  of  the  report  we  summarize  our  findings  for  each  of  the  target  groups.  The 
discussion  centers  around  the  key  issues  outlined  above:  the  accessibility  of  legal  aid  to  the 
client  group;  the  barriers  identified,  including  the  issues  of  financial  eligibility  and 
coverage;  and  the  quality  of  the  service  obtained,  including  satisfaction  with  the  service 
and,  where  this  information  is  available,  impact  of  being  rejected  for  legal  aid.  The 
comments  are  those  of  the  respondents. 


Abt  Associates  of  Canada 


177 


Women 


1  . 

Organizations  and  Agencies  Consulted.  In  the  course  of  our  meetings,  we  talked 
with  workers  from  seven  organizations,  including  shelters,  clinics,  and  crisis  hotlines. 
Some  groups  target  their  services  to  a  subset  of  the  population,  for  example,  visible 
minority  women;  others  offer  services  to  women  of  all  ethnic  backgrounds  and/or  other 
members  of  the  community,  such  as  young  offenders.  The  groups  representing  women 
were  extremely  cooperative.  They  were  more  than  interested  in  participating  in  the  study; 
they  were  eager  to  discuss  the  problems  confronting  women.  Tie  discussions  were  very 
frank.  Several  groups  stated  that  the  meeting  heiped  them  clarify  their  position  on  the 
issues. 

Added  to  this  are  the  responses  from  survey  respondents.  In  excess  of  50%  of  the 
women’s  organizations  surveyed  completed  and  returned  the  questionnaire.  All  areas  of 
the  province  are  represented. 

a)  The  Question  of  Accessibility 

>  Client  awareness  of  the  certificate  system.  The  general  consensus  seems 
to  be  that  assaulted  women  are  not  very  knowledgeable  about  either  the  legal  system 
or  their  rights  under  Family  Law.  Many  know  nothing  about  the  services  available 
under  the  Plan.  Of  the  35  organizations*  that  responded  to  the  question  (survey 
and  interview  respondents),  15  stated  that  clients  are  generally  unaware  of  OLAP’s 
certificate  system  For  those  who  are  aware,  the  knowledge  tends  to  be  limited  to 
"something  is  available".  In  general,  they  do  not  know  what  type  of  issues  are 
covered,  how  to  apply  for  services,  or  the  financial  criteria  that  must  be  met  to 
qualify.  Immigrant  women  tend  to  be  less  knowledgeable  due  to  language 
difficulties. 

*  Note:  Respondents  do  not  always  total  N  due  to  missing  observations. 

►  Organizational  awareness  of  the  certificate  system.  The  shelters  and/or 
community  organizations  that  provide  services  for  assaulted  women  play  a  major 
role  in  providing  this  information.  When  questioned  about  how  clients  typically 
learn  about  legal  aid,  24  respondents  identified  their  own  organization  as  the  major 
source  of  information,  followed  by  "legal  clinic  staff  (8)  and  "private  lawyers"  (6). 

Since  workers  in  these  organizations  provide  a  lot  of  the  front-end  information,  it  is 
important  that  they  be  well  informed.  When  asked,  respondents  stated  that  the 
knowledge  level  of  workers  varies  widely  depending,  largely,  on  the  amount  of 
"hands-on"  experience  individual  workers  have  had  with  clients  requiring  the 
services  of  the  Plan.  Exhibit  VII-2  indicates  that  respondent  organizations  are 
generally  aware  of  legal  aid  and  how  it  works.  However,  they  are  generally 
unaware  of  any  attempts  to  inform  either  themselves  or  their  clients  about  legal  aid. 
In  response  to  the  question  of  whether  more  needs  to  be  done  to  inform  staff  and 
clients  about  the  services  available,  27  of  the  38  organizations  responded  in  the 
affirmative  to  both  questions. 
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EXHIBIT  V 1 1-2  Level  of  Awareness  of  Legal 

Serving  the  Needs  of  Assaulted 

Aid  in 
Women 

Organizations 

Aware 

Not  Aware 

Staff  Awareness  of: 

Legal  Aid  and  how  it  works 

32 

3 

Efforts  made  by  OLAP  to  inform  organizations  about  Legal 
Aid  and  how  it  works. 

10 

25 

Efforts  made  by  OLAP  to  inform  clients  about  Legal  Aid  and 
how  it  works. 

8 

25 

Note:  N  =  38  (agency  survey  and  interview  respondents).  Responses  do  not  total  N  due  to  missing 

observations. 


The  majority  of  the  groups  stated  that  there  is  a  need  for  more  information,  targeted: 

To  the  service  providers;  that  is,  to  workers  in  shelters,  community 
organizations,  and  social  agencies,  who  are  the  first  line  of  information  for 
many  assaulted  women.  This  information  package  should  include 
information  on  who  is  eligible,  what  is  covered,  and  clear  guidelines  on 
how  to  apply.  There  is  some  confusion  about  the  respective  role  of  the 
clinics  vis-^-vis  the  certificate  side  of  the  system.  Respondents  emphasized 
the  need  for  information  sharing  sessions  that  would  allow  dialogue  with 
workers  in  the  shelters  and  community  organizations.  The  suggestions 
offered  include:  information  sessions  with  staff,  seminars,  workshops,  a 
manual  outlining  procedures  and  guidelines,  a  newsletter,  and  handouts  for 
clients. 

To  the  client.  General  suggestions  to  improve  client  awareness  include: 
advertise  in  local  papers,  use  public  service  announcements,  develop 
information  pamphlets  for  distribution  through  doctors'  offices,  libraries, 
etc.  Organizations  serving  large  numbers  of  ethnic,  racial  and  linguistic 
minorities  believe  some  consideration  should  be  given  to  increasing 
coverage  by  providing  information  in  languagesother  than  English  or 
French.  It  was  suggested  that  one  way  to  reach  this  population  is  through 
—the  ethnic  media. 

►  Availability.  The  groups  we  talked  with  stated  that  as  recently  as  two  years  ago, 
some  area  offices  were  reluctant  to  give  assaulted  women  certificates.  Today, 
"battered  women  are  likely  to  receive  a  certificate";  however,  in  the  view  of 
respondents,  they  may  experience  some  difficulty  obtaining  certificates  for  family 
matters,  such  as,  child  custody  and  support 

Considerable  concern  was  expressed  in  conversations  with  the  groups  about  the 
wide  discretionary  powers  staff  at  the  Plan  are  perceived  to  have  over  the  decision 
to  accept  or  reject  applications. 
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Respondents  suggest  that  several  factors  affect  the  decision: 

The  perceived  merit  of  the  case.  Respondents  believe  staff  are  more 
responsive  to  the  applicant  in  instances  where  the  woman  has  charged  the 
man  with  assault 

The  perceived  complexity  of  the  case.  Women  have  reportedly  been  refused 
certificates  for  family  issues  that  are  not  in  dispute,  e.g.,  an  uncontested 
divorce,  some  custody  issues.  In  these  instances,  women  have  been  told  to 
proceed  without  a  lawyer.  Area  offices  were  not  identified. 

The  perceived  seriousness  of  the  client  to  pursue  the  remedy.  Staff  are 
believed  to  be  less  responsive  to  women  who  start  a  proceeding  and  drop  it 
Respondents  stated  that  they  knew  of  cases  where  women  who  re-applied 
were  told  their  "application  would  not  be  processed  for  three  months". 
Respondents  went  so  far  as  to  state  that  in  cases  like  this,  delays  of  up  to 
three  months  have  become  "an  unwritten  rule  of  thumb"  in  some  area 
offices.  Area  Offices  were  not  identified. 

To  the  extent  ssible,  staff  from  the  shelters  and  community  centres  accompany 
vulnerable  clients.  This  is  particularly  important  where  there  are  language 
difficulties,  since  the  problems  assaulted  women  experience,  in  general,  are 
exacerbated  for  clients  with  language  barriers.  Alternatively,  the  shelters  may  call 
on  the  services  of  a  lawyer  to  intervene  with  staff  at  the  Plan,  particularly  in 
instances  where  the  woman  has  been  refused  a  certificate. 

Survey  respondents  were  asked  to  identify  and  rate,  in  terms  of  frequency 
("frequendy",  "occasionally",  "never"),  those  aspects  of  OLAP's  delivery  of 
certificate  services  that  pose  particular  access  problems  for  their  clients.  The  service 
delivery  problems  ranked  as  "frequendy"  problemadc  for  clients,  in  descending 
order  of  importance,  include: 

Lengthy  application  procedure. 

Confusing  legal  terminology. 

Long  wait  before  certificate  is  issued. 

Intimidating  environment 

The  length  of  time  it  takes  to  approve  an  application  can  be  problematic  for  this 
client  group  for  several  reasons.  The  two-part  assessment  process  causes  delays 
for  everyone.  In  some  areas,  the  problem  is  compounded  by  the  fact  that  the 
financial  assessments  are  done  on  one  specific  day,  further  extending  the  waiting 
period  for  clients  who  cannot  get  an  appointment  for  that  day.  Alternatively,  there 
may  be  delays  while  staff  at  the  Plan  wait  for  verification  that  applicants  are 
receiving  social  assistance.  These  delays  can  be  particularly  problematic  for  women 
who  are  in  physical  danger  and/or  seeking  custody  of  their  children. 

Women  may  remain  in  the  shelters  for  a  limited  period  of  time.  They  must  then 
find  alternative  housing.  If  the  certificates  are  delayed  for  some  reason  until  after 
the  client  leaves  the  shelter,  there  is  an  increased  tendency  for  women  to  let  the 
issue  slide.  Without  the  support  of  the  shelter,  the  women  tend  to  "become 
discouraged  and  to  drop  the  whole  thing". 
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Respondents  noted  that  there  are  procedures  to  accommodate  this.  Files  can  be  "red 
tagged"  in  cases  of  dire  emergency  and  certificates  issued  the  same  day.  However, 
women  have  to  know  that  this  is  an  option  and  know  how  to  exercise  this  option. 
Workers  believe  this  is  much  more  likely  if  clients  have  the  support  of  a  shelter  or 
community  centre.  However,  even  if  the  process  can  be  completed  with  a  single 
visit,  it  is  sometimes  difficult  for  working  women  to  take  time  off  from  work, 
especially  when  it  can  take  up  to  a  day  to  complete  the  application  process.  To 
offset  this  problem,  respondents  suggest  that  some  consideration  should  be  given  to 
providing  services  one  evening  a  week  and/or  on  weekends.  (The  Toronto  Area 
office  is  open  Tuesday  evenings.) 

Survey  and  interview  respondents  differ  on  the  emphasis  they  place  on: 

Language  of  service. 

Lack  of  cultural  sensitivity. 

Availability  of  lawyers. 

Survey  respondents,  in  general,  see  these  aspects  of  service  delivery  as 
"occasionally"  problematic.  The  respondents  we  talked  with  place  much  more 
emphasis  on  these  issues.  Part  of  the  difference  stems  from  the  fact  that  some  of 
the  organizations  surveyed  have  minimal  contact  with  ethnic,  racial  and  linguistic 
minorities.  Their  perception  of  the  problem  of  language  of  service  and  cultural 
sensitivity  differs  from  that  of  workers  who  deal  extensively  with  minorities. 

Workers  in  the  shelters  and  community  groups  that  serve  visible  minority  clients  are 
highly  critical  of  the  ethnic  composition  of  the  Plan's  staff  and  the  failure  to 
provide  interpreter  services  for  clients.  In  the  view  of  these  respondents,  "language 
of  service"  and  "lack  of  cultural  sensitivity"  are  frequent  barriers  to  access. 

The  problem  of  availability  of  lawyers  to  assaulted  women  seems  to  be  specific  to 
certain  geographic  areas.  Small  communities  such  as  Dryden,  Orangeville, 
Oshawa,  Pembroke,  are  less  likely  to  see  this  as  a  problem  than  centres  such  as 
Metropolitan  Toronto,  Mississauga,  London  and  Thunder  Bay. 

Staff  from  the  shelters  and  community  centres  perform  an  important  bridging 
function  between  the  client  and  the  Plan.  They  provide  front-line  information  on 
women's  rights  and  entitlements,  on  how  the  system  works,  and  what  clients  have 
to  do  to  qualify.  They  escort  vulnerable  clients  to  the  Plan  Office  and  they  provide 
interpreters  for  the  Plan  and  for  the  lawyers.  While  this  helps  to  facilitate  the 
process,  it  is  very  time-consuming  for  the  workers  involved.  Workers  complain  of 
spending  up  to  a  day  waiting  to  get  an  application  processed.  Shelters  and 
community  organizations  believe  some  effort  should  be  made  to  minimize  the 
waiting  time  for  clients  with  workers.  Several  suggestions  were  proffered: 

Take  applications  at  the  shelters.  Taking  applications  at  the  shelters  would 
save  on  staff  time,  increase  the  comfort  level  of  the  client,  and,  in  cases 
where  the  client  is  in  danger,  ensure  the  safety  of  the  client. 

Give  priority  to  clients  with  interpreters. 
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Allow  some  flexibility  in  completing  the  application;  for  example,  provide  a 
teleconferencing  line  that  would  minimize  the  need  for  workers  to 
accompany  clients  with  poor  language  skills. 

Provide  training  for  workers  and  allow  them  to  fill  in  some  of  the  basic 
information  on  the  forms. 

Respondents  note  that  some  attempt  has  been  made  to  respond  to  their  concern. 
The  Toronto  Area  Office,  for  example,  schedules  interviews  early  in  the  morning. 
However,  it  remains  a  major  problem  for  most  of  the  groups  consulted. 

►  Willingness  to  apply.  Many  assaulted  women  have  no  choice  but  to  use  legal 
aid.  While  some  respondents  suggest  that  their  clients  have  "no  hesitancy"  about 
using  legal  aid,  once  they  know  about  it,  most  of  the  shelters  and  community 
groups  noted  that  they  are  instrumental  in  convincing  the  women  to  access  the 
service.  The  reservations  expressed  by  the  women  include  everything  from  fear  that 
legal  aid  is  "connected  to  government"  to  concern  that  they  may  be  receiving  an 
inferior  service,  a  view  that  is  reportedly  perpetuated  by  some  lawyers  who  do  not 
accept  legal  aid  certificates. 

Survey  respondents  were  asked  to  identify  and  rank,  in  terms  of  frequency 
("frequently",  "occasionally",  "never"),  factors  that  influence  their  clients' 
willingness  to  apply  for  legal  aid.  The  problems  ranked  as  "frequent"  deterrents  to 
use,  in  descending  order  of  importance,  include: 

Use  of  confusing  legal  terminology. 

Belief  that  lawyers  provide  better  service  to  fee  paying  clients  than  to  legal 
aid  clients. 

Intimidating  environment 

Other  problems  that  occur  on  a  more  occasional  basis  include: 

Belief  that  they  would  not  be  financially  eligible. 

Reluctance  to  get  involved  with  the  legal  system. 

Previous  bad  experience  with  the  Plan. 

b)  Eligibility:  Barriers  Encountered 

>  The  determination  process.  Clients  are  described  as  often  embarrassed  to  ask 
for  help.  Women  who  have  been  assaulted  may  find  it  difficult  to  discuss  their 
problems  with  strangers,  particularly,  if  they  are  newcomers  to  the  country, 
unfamiliar  with  the  legal  system,  and/or  struggling  with  language  barriers.  They 
can  be  easily  intimidated  by  staff  who  are  impatient  or  abrupt  or  who  appear  to  be 
insensitive  to  their  situation. 

It  should  be  noted  that  respondents  do  not  distinguish  between  staff;  i.e.,  the 
receptionist.  Plan  staff  who  take  the  application  and  may  perform  the  financial 
assessment,  and  staff  from  the  Ministry  of  Community  and  Social  Services  who,  in 
some  areas,  complete  the  financial  assessment. 
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Some  staff  at  the  Plan  are  described  as  very  helpful;  others  are  described  as 
"insensitive",  "cold",  "uncaring",  "intimidating  in  the  way  they  question  the  client" 
and  "impatient"  when  the  client  becomes  emotional,  limiting  the  responses  to  "yes 
or  no".  The  problem  is  aggravated  where  there  are  cultural  differences. 
Respondents  emphasized  the  need  for  greater  sensitivity  by  staff  to  both  the  issue  of 
assault  and  the  traditions  and  culture  of  the  particular  applicant 

>►  Preparation  for  the  interview.  While  their  major  role  in  the  proceeding  is  that 
of  translator,  the  workers  play  an  important  role  educating  the  client,  and  to  the 
extent  they  are  available  to  articulate  the  problem  clearly  and  concisely,  they  believe 
they  facilitate  the  process  by  focussing  the  client  on  relevant  issues. 

The  majority  of  immigrant  women  referred  to  the  Plan  by  the  shelters  and 
community  organizations  require  interpreters.  As  such,  few  go  alone.  Where  these 
women  are  accompanied  by  workers  from  the  shelters  and  community 
organizations,  few  problems  are  seen  to  arise.  Workers  prepare  the  clients  prior  to 
the  interview.  This  can  involve  everything  from  explaining  how  the  system  works 
to  reviewing  the  kinds  of  questions  they  will  be  asked  and  the  situations  under 
which  they  will  be  refused  assistance. 

Several  respondents  noted  that  without  this  preparation,  women  "do  not  understand 
the  implications  of  what  they  report".  Clients  may,  for  example,  report  that  they 
have  jewellery  when  these  "assets"  are  held  in  trust  for  their  children  and  cannot  be 
sold.  Where  clients  declare  such  items  as  "assets",  it  is  believed  clients  may  be 
refused  a  free  certificate. 

►  Financial  eligibility.  There  is  widespread  consensus  that  the  Plan  must  be 
more  flexible  when  it  comes  to  the  question  of  financial  eligibility.  Of  the  35 
organizations  that  responded  to  this  question,  19  believe  the  financial  criteria  pose 
problems  for  the  clients;  a  further  nine  knew  too  little  about  the  criteria  to  respond. 

Respondents  noted  that  assaulted  women  who  are  unemployed  and  on  Welfare  or 
Family  Benefits  have  no  difficulty  getting  a  certificate.  There  are  problems, 
however,  for  low-income  working  women  with  children  and  for  women  who  have 
limited  assets,  and/or  assets  they  cannot  access.  Respondents  reported  that  women 
are  penalized  for  saving  and  may  be  forced  to  use  their  savings  to  hire  a  lawyer. 
Women  who  take  temporary  shelter  with  a  relative  who  has  a  house  may  also  find 
themselves  ineligible  for  a  free  certificate,  even  though  the  women  are  often  obliged 
to  reimburse  the  family  member  for  their  food  and  shelter. 

In  some  cases,  workers  have  sent  women  to  shelters  to  qualify  for  services.  This 
causes  additional  pressures  on  an  already  over-burdened  system.  Moreover,  it  is 
not  an  option  for  some  women.  When  they  are  forced  to  go  to  a  shelter  to  qualify 
for  services,  some  women  opt  to  return  to  the  abusive  setting. 

►  Coverage.  A  large  proportion  of  the  organizations  contacted  (12  of  the  34 
responding  to  this  question)  have  no  knowledge  of  what  is  covered  under  the  Plan. 
Those  who  do  offer  the  following  observations.  The  one-hour  of  legal  advice, 
recently  expanded  to  two-hours,  allows  women  to  explore  their  options.  It  tends  to 
be  limited  to  women  in  a  shelter.  Respondents  would  like  to  see  this  session 
expanded  to  other  settings.  Also,  as  victims  of  violence,  there  is  a  class  of  needs 
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that  should,  if  they  are  not  already  covered  by  the  Plan,  be  included,  things  such  as 
understanding  and  utilizing  the  criminal  justice  system,  getting  appropriate 
probation,  enforcing  restraining  orders,  protection  orders,  etc.  Some  concern  was 
also  expressed  that  women  who  are  seeking  certificates  may  feel  coerced  to  get  into 
mediation  to  get  a  certificate. 

Mediation  is  an  option  that  has  been  used  in  situations  where  there  is  a  prolonged 
dispute  the  clients  are  unable  to  resolve.  It  is  an  option  that  many  workers  believe 
is  inappropriate  for  battered  women.  To  the  extent  it  is  to  be  offered  to  clients, 
respondents  believe  it  must  be  presented  as  "an  option",  not  "a  condition"  for 
obtaining  a  certificate. 

►  Obtaining  a  lawyer.  Interview  respondents  were  extremely  concerned  about  the 
availability  of  lawyers  for  this  client  group.  Most  shelters  and  community  centres 
have  a  cadre  of  "sympathetic"  lawyers  they  use  regularly.  However,  in  some 
locations,  organizations  are  finding  it  increasingly  difficult  to  locate  lawyers  willing 
to  take  family  law  cases. 

As  the  workers  noted,  assaulted  women  are  "difficult  clients".  In  general,  they 
need  more  contact  with  their  lawyers  than  other  clients.  They  rely  on  their  lawyers 
for  a  lot  of  emotional  support.  They  require  more  explanation  of  the  process  and 
constant  reassurance  about  what  is  happening.  This  places  heavy  demands  on  their 
lawyers,  emotionally  and  timewise.  Respondents  believe  that  lawyers  are  not 
compensated  adequately  for  the  time  involved.  As  a  result,  few  lawyers  are  willing 
to  take  family  law  work.  Those  who  do,  will  only  take  certain  kinds  of  cases. 
Workers  have  difficulty  finding  lawyers  for  complicated  cases,  especially  those 
dealing  with  child  incest.  The  situation  is  complicated  where  the  client  has  language 
difficulties. 

c)  Quality  of  Service 

"Quality  of  service"  is  comprised  of  two  components: 

►  Level  of  satisfaction  with  staff  at  the  Plan  during  the  application  process. 

►  Level  of  satisfaction  with  the  legal  representation  obtained  under  the  Plan.  Strictly 
speaking,  the  concerns  expressed  with  respect  to  the  quality  of  representation 
available  fall  outside  the  control  of  the  Plan.  The  concerns  expressed  are  included 
as  a  point  of  interest.  Also,  problems  with  this  aspect  of  the  legal  system  may,  by 
association,  negatively  reflect  on  the  Plan. 

The  survey  data  provide  a  measure  of  satisfaction  with  staff  at  the  Plan;  the  interviews 
provide  a  measure  of  satisfaction  with  legal  representation  obtained  under  the  Plan.  The 
response  to  both  these  questions  was  extremely  low.  They  cannot  be  generalized  to  the 
population. 

Clients  who  receive  a  certificate  tend  to  be  more  satisfied  with  the  process  than  those  who 
do  not  As  well,  clients  who  receive  a  certificate  are  more  likely  to  believe  that  "the  Plan 
has  treated  their  application  fairly"  than  clients  who  have  been  refused  a  certificate. 
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Most  respondents  were  unable  to  provide  information  on  the  course  of  action  taken  by 
clients  who  were  rejected.  From  the  information  available,  it  appears  that  in  the  case  of 
cnniinaJ  matters,  clients  tend,  almost  equally,  to  "hire  a  private  lawyer"  or  "use  the  services 
of  a  clinic".  (Clinics  provide  very  little  criminal  representation.)  In  the  case  of  civil 
matters,  clients  tend,  overwhelmingly,  to  "hire  a  private  lawyer"  followed  by  "use  the 
services  of  a  clinic". 

The  majority  of  those  responding,  rated  the  service  provided  by  the  Plan's  certificate 
component  as  "satisfactory". 

Groups  that  maintain  close  enough  contact  with  their  clients  following  a  referral  to  be 
knowledgeable  about  the  outcome  of  the  process  offer  the  following  observations: 

►  Lawyers  are  not  always  good  at  explaining  things  to  their  clients.  Oftentimes 
workers  have  to  follow  up  with  the  lawyer,  particularly  where  there  are  language 
barriers.  Even  so,  clients  are  sometimes  dissatisfied  with  their  representation, 
particularly  with  respect  to  the  vigour  with  which  lawyers  pursue  family  law 
matters. 

►  It  is  difficult  to  change  lawyers  under  Legal  Aid.  As  things  stand,  the  client  must 
re-apply.  This  is  time  consuming  for  both  the  Plan  and  the  client.  The  problem 
could  be  rectified  with  a  simpler  procedure.  (It  is  the  Plan's  policy  to  allow  a 
change  of  solicitor  without  justification.) 

►  Also,  there  was  some  concern  expressed  that  the  cap  placed  on  the  amount  of 
dollars  that  can  be  spent  on  a  legal  aid  case  limits  the  amount  of  time  legal  aid 
lawyers  can  devote  to  the  case.  Workers  are  concerned  about  the  inequality  of 
representation  that  results  when  the  assaulted  woman  uses  legal  aid  and  the  man 
uses  private  counsel.  (The  Civil  Tariff  is  currently  under  review  to  determine 
whether  it  is  appropriate  in  light  of  current  conditions.  In  the  interim,  the  Plan  has 
discretion  to  authorize  additional  hours,  above  the  amounts  specified,  where  an 
explanation  is  provided.) 

d)  Recent  Plan  Initiatives 

Several  initiatives  have  been  undertaken  by  the  Plan  to  redress  some  of  the  problems  that 
have  been  identified  by  advocates.  These  include  such  things  as  expanded  coverage, 
sensitivity  training  for  staff  and  increasing  the  number  of  lawyers  available  to  clients. 

►  Legal  advice  for  assaulted  women.  In  recognition  of  the  difficulty  that 
women  living  in  transition  shelters  find  in  obtaining  legal  advice  and  representation, 
the  Plan,  in  consultation  with  representatives  of  shelter's  associations  implemented 
the  following  procedure,  beginning  in  1987: 

Forms  were  made  available  at  all  shelters  which  could  be  taken  to  a  lawyer 
for  one  hour  (subsequently  increased  to  two  hours)  of  legal  advice. 

Lawyers  performing  this  work  are  paid  at  the  Duty  Counsel  rate. 

Clients  needing  further  assistance  are  referred  to  the  Plan  for  a  certificate 
application. 
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Legal  advice  for  assaulted  women  is  part  of  the  government's  Family  Violence 
Initiative.  In  the  one-year  period  ending  January  1988,  a  total  of  1,423  of  these 
special  advice  forms  for  battered  women  were  submitted  across  the  province. 

To  satisfy  the  cost-sharing  requirements  of  the  federal  government  for  duty 
counsel,  women  must  qualify  Financially  for  the  session.  Data  collected  by  the  Plan 
established  that  90%  of  the  women  in  shelters  would  qualify  Financially  were  they 
to  be  assessed.  The  government  accepted  the  Findings,  agreed  to  forego  the 
assessment  and  to  cost-share  the  initiative.  Moreover,  it  agreed  to  expand  coverage 
to  include  women  who  had  contacted  a  shelter,  but  were  refused  admittance  due  to 
space  restrictions.  In  order  to  get  federal  cost-sharing  for  an  expanded  legal  advice 
program,  the  Plan  requires  that  data  be  collected  to  establish  the  eligibility  of  new 
clients. 

►  Community  awareness.  The  Plan  recognizes  the  need  to  engage  in  community 
outreach  and  is  involved  in  initiatives  to  improve  community  awareness.  In  any 
one  year,  staff  from  most  of  the  area  ofFices  will  speak  to  a  variety  of  community 
groups  about  legal  aid.  Also,  in  1988,  in  an  attempt  to  improve  coverage,  the  Plan 
began  to  explore  the  idea  of  using  a  variety  of  media  --  television,  advertisements  in 
newspapers  across  the  province,  etc.  —  to  reach  a  wider  and  more  culturally  diverse 
audience.  The  cost  proved  prohibitive. 

►  Sensitizing  staff  to  the  needs  of  clients.  Plan  Administrators  acknowledge 
that  there  is  a  need  to  develop  programs  that  will  help  sensitize  staff  to  the  issues, 
and  they  have  taken  some  concrete  steps  in  this  direction. 

At  the  current  time,  the  Plan  is  involved  in  meetings  with  regional  staff,  from 
around  to  province,  to  discuss  the  issue  of  client  service.  By  July  1991,  the  Plan 
hopes  to  have  a  series  of  ''training"  sessions  in  place  that  will  sensitize  staff  to  the 
issues,  and  improve  their  skills  in  dealing  with  the  various  client  groups.  Province¬ 
wide  policies  are  also  being  developed  to  provide  staff  with  advice  on  how  to  deal 
with  clients  under  a  variety  of  circumstances;  for  example,  in  situations  where 
clients  become  abusive  or  violent 

In  addition,  the  Plan  has  undertaken  a  number  of  initiatives  that  focus  speciFically 
on  the  needs  of  assaulted  women.  These  initiatives  have  been  targeted  at  lawyers, 
area  directors,  support  staff,  and  Bar  Admissions  students. 

During  1988/89,  the  Plan,  in  cooperation  with  the  Law  Society's 
_  Department  of  Continuing  Legal  Education,  conducted  an  intensive  training 
program  aimed  at  helping  family  law  practitioners  improve  their  skills  in 
dealing  with  battered  women  as  clients.  Lawyers  who  completed  the 
program  qualified  for  inclusion  on  the  Plan's  Family  Violence  Panel. 

Following  establishment  of  the  Family  Violence  Panel,  interviewing  staff, 
as  well  as  staff  from  the  Ministry  of  Community  and  Social  Services  from 
the  Toronto  Area  Office  attended  a  seminar  designed  to  sensitize  them  to  the 
issues  and  improve  their  skills  in  dealing  with  assaulted  women. 

Since  1988,  the  Plan  has  held  meetings,  twice  a  year,  with  Area  Directors  in 
the  various  regions  to  discuss  issues  around  the  provision  of  service.  The 


Abt  Associates  of  Canada 


186 


client  population  tends  to  differ  between  regions.  For  example,  in  the  north 
there  will  be  a  greater  emphasis  on  issues  relevant  to  Native  persons.  The 
agenda  reflects  this.  The  one  exception  is  women.  Women's  issues  are 
included  as  an  agenda  item  in  every  region. 

The  Bar  Admissions  course  includes  a  one-day  program  that  deals  with 
legal  aid.  It  is  not  a  compulsory  course  for  all  Bar  Admission  students.  It 
tends  to  be  taken  by  students  who  have  some  interest  in  doing  legal  aid 
work.  The  Plan  is  responsible  for  organizing  this  program.  For  the  last 
four  years,  representatives  from  the  shelter  movement  have  provided  an 
hour-long  presentation  designed  to  sensitize  students  to  the  needs  of 
assaulted  women. 

►  Interpreters.  Plan  Administrators  acknowledge  that  while  the  Plan  provides 
interpreters  "where  necessary"  and  "by  previous  arrangement",  for  the  most  part, 
the  Area  Offices  rely  on  people  coming  with  family,  friends,  or  community  woricers 
who  can  assist  with  the  translation.  The  Toronto  Area  Office  has  several  people  on 
staff  who  are  bilingual,  a  few  who  are  multilingual.  In  addition,  the  Office  will 
arrange  and  pay  for  interpreters  for  clients  who  are  unable  to  provide  their  own 
interpreters.  These  arrangements  must  be  made  in  advance.  The  Toronto  Area 
Office  has  had  few  requests  for  this  service  and  few  complaints  from  community 
groups  about  the  lack  of  interpreters.  In  the  main,  the  community  groups  have 
simply  assumed  this  role. 

►  Increasing  the  number  of  available  lawyers.  In  June,  1990,  the  Plan 
initiated  a  program  in  Simcoe  County  which  could  be  expanded  elsewhere.  This 
initiative  is  designed  to  attract  the  participation  of  lawyers  who  might  otherwise 
refuse  legal  aid  work.  Under  this  initiative,  lawyers  agree  to  accept  legal  aid 
certificates  for  a  specified  period  of  time  only  (one-month).  Applicants  receive  a 
covering  letter  with  their  certificate,  telling  them  to  contact  the  Plan  if  they  are 
unable  to  retain  a  lawyer.  The  Plan  then  provides  the  applicant  with  the  names  of 
lawyers  willing  to  accept  certificates  for  that  particular  time  period. 

A  Committee  of  legal  aid  family  law  lawyers  has  been  meeting  to  examine  factors 
which  discourage  family  law  lawyers  from  accepting  legal  aid  certificates.  The 
committee  is  looking  at  the  effect  of  inadequacies  in  the  tariff,  the  policies  of 
different  area  offices,  as  well  as  the  issue  of  disbursements.  The  committee  has  met 
six  times  to  date.  It  is  hoped  that  the  recommendations  of  the  Committee  can  be 
implemented  by  early  1991;  and  that  these  changes  will  convince  family  law 
lawyers  who  have  left  legal  aid  to  return. 

Another  initiative  to  increase  the  number  of  lawyers  available  to  assaulted  women  is 
planned  for  the  fall  of  1990.  Plan  Administrators  intend  to  meet  with  staff  from  the 
shelters  to  discuss  the  practice  of  screening  lawyers.  Whatever  its  advantages, 
there  is  concern  that  the  long-term  effect  of  this  practice  may  be  to  unnecessarily 
limit  the  number  of  lawyers  available  to  assaulted  women.  The  Plan  wants  to 
explore  this  with  staff  at  the  shelters. 
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2  .  Aboriginal  People 

Statistical  Background.  Among  applicants  for  certificates  during  the  spring  and 
summer  of  1989  who  gave  their  consent  to  be  surveyed  as  part  of  this  study,  7%  identified 
themselves  as  Native  Canadians.  The  representation  of  Natives  among  all  applicants  was 
highest  in  Northern  Ontario  (16%)  and  lowest  in  Metro  (3%).  Among  Native  applicants, 
56%  were  applying  for  criminal  certificates,  and  44%  were  applying  for  civil  certificates 
(compared  to  47%  and  53%  respectively,  for  all  applicants).  The  overall  approval  rate  for 
applications  from  Natives  was  83%  (compared  to  79%  for  all  consenting  applicants). 

Groups  and  Organizations  Consulted.  To  understand  the  perspective  of  Native 
clients,  we  talked  with  eight  groups  and  organizations  working  with  families  in  crisis, 
individuals  associated  with  the  native  court  worker  program,  northern  clinics  able  to  speak 
to  the  issue  of  remote  communities,  shelters,  and  advocacy  groups.  In  excess  of  one-third 
of  the  Native  organizations  surveyed  (20  of  54),  completed  and  returned  the  questionnaire. 
The  opinions  summarized  in  this  section  reflect  the  views  of  the  respondents. 

Members  of  this  community  were  helpful,  but  in  many  cases,  expressed  disillusionment 
with  the  whole  process.  They  indicated  that  they  expect  very  little  from  the  criminal  justice 
system  or  this  evaluation.  In  the  view  of  such  respondents,  "the  problem  has  been  studied 
to  death". 


a)  The  Question  of  Accessibility 

►  Client  awareness  of  the  certificate  system.  If  any  effort  has  been  made  to 
target  information  to  this  client  group,  respondents  are  not  aware  of  it. 
Respondents  are  split  on  the  question  of  client  awareness  of  legal  aid.  Of  the  27 
organizations  that  responded*  to  this  question,  13  (48%)  stated  that  clients  are 
generally  unaware  of  OLAP’s  certificate  system.  According  to  these  respondents, 
any  information  the  clients  have  has  come  from  their  organization,  previous 
experience  with  the  criminal  justice  system  (duty  counsel),  legal  clinic  staff,  other 
agencies,  such  as  Child  Welfare,  or  from  personal  contacts  with  friends  or  family 
members.  The  native  court  worker  program  is  reported  to  be  instrumental  in 
directing  clients  to  legal  aid  in  Metropolitan  Toronto;  the  clinics  are  doing  some 
outreach  in  the  north,  incidentally  rather  than  by  design. 

The  level  of  client  awareness  is  reported  to  vary  depending  on  one's  geographic 
location  in  the  province.  Clients  in  the  urban  areas  are  described  as  "generally 
aware"  that  legal  aid  is  available.  Respondents  suggest,  however,  that  clients  may 
not  be-very  knowledgeable  about  which  issues  are  covered,  the  eligibility  criteria, 
etc.  Clients  in  the  more  remote  regions  of  the  province  may  or  may  not  be  aware  of 
legal  aid  depending  on  a  number  of  factors: 

*  Note:  Responses  do  not  always  total  N  due  to  missing  observations. 

Exposure  to  the  criminal  justice  system.  Respondents  suggest  that  people 
who  have  had  no  previous  exposure  to  the  criminal  justice  system,  tend  to 
have  minimal  knowledge  about  legal  aid.  Oftentimes,  they  will  be 
informed,  sometimes  misinformed,  by  friends  and  family  about  their 
eligibility  and,  hence,  may  be  less  likely  to  apply  for  legal  aid;  moreso 
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where  this  necessitates  travel  to  centres  located  some  distance  from  their 
homes. 

Many  of  the  organizations  we  talked  with  are  attempting  to  fill  the  gap  by  running 
workshops  and  seminars  in  the  more  remote  regions  of  the  province.  These 
organizations  are  limited  in  the  initiatives  they  can  mount  by  resource  restrictions, 
and  they  are  limited  in  their  impact  by  the  response  of  the  particular  community. 
Respondents  noted  that  some  of  the  bands  are  more  responsive  to  these  outreach 
activities  than  others. 

Position  in  the  community.  Respondents  report  that,  in  general,  leaders  in 
the  community  are  aware  of  legal  aid.  Some  are  quite  knowledgeable  about 
the  issue.  This  is  very  different  from  the  community  at  large  where 
individuals  are  described  as  knowing  "almost  nothing"  about  legal  aid 

Staff  turnover.  In  some  communities,  staff  in  the  the  band  offices  and/or 
social  agencies  have  application  forms  for  legal  aid.  There  is  a  lot  of 
turnover  of  staff  in  these  organizations.  Respondents  were  concerned  that 
these  organizations  have  regular  access  to  people  advertising  the  services  of 
the  Plan.  This  is  necessary  if  staff  are  to  be  kept  informed  about  the  "ins 
and  outs"  of  legal  aid. 

Several  respondents  noted  that  for  cultural  and  linguistic  reasons,  written  materials 
are  less  appropriate  for  Native  people.  Native  people  tend  to  be  more  responsive  to 
verbal  presentations.  If  the  Plan  wants  to  provide  some  print  materials  to 
accompany  the  information  sessions,  fine,  but  the  emphasis  should  be  on  verbal 
presentations  utilizing  existing  Native  organizations,  such  as  annual  meetings  and 
social  events.  In  the  North,  materials  must  be  written  in  languages  spoken  in  the 
North.  Alternatively,  it  was  suggested  that  the  Plan  might  give  some  thought  to: 

Making  better  use  of  the  radio  and  television  networks  in  the  North. 

Providing  funding  to  the  clinics  to  travel  to  the  north  on  a  regular  basis.  As 
one  respondent  phrased  it,  "It’s  no  use  having  somebody  come  through 
once  a  year  to  explain  something.  That  has  no  impact  whatsoever." 

►  Organizational  awareness  of  the  certificate  system.  Exhibit  VII-3 
indicates  that  staff  in  the  various  organizations  are  generally  aware  of  legal  aid  and 
how  it  works.  In  the  majority  of  cases,  respondents  are  not  aware  of  efforts  to 
inform  their  staff  or  clients  about  legal  aid.  When  questioned  about  the  adequacy  of 
the  efforts  to  inform  staff  and  clients  about  the  services  of  the  Plan,  respondents 
indicated  that  more  needs  to  be  done.  They  suggest  similar  sorts  of  mechanisms  to 
those  identified  by  the  women’s  organizations:  workshops,  seminars,  information 
sessions,  newsletters,  etc. 

►  Availability.  Survey  respondents  were  asked  to  identify  and  rate  in  terms  of 
frequency  ("frequently",  "occasionally",  "never"),  those  aspects  of  OLAP's 
delivery  of  certificate  services  that  pose  particular  access  problems  for  their  clients. 
The  service  delivery  problems  ranked  as  "frequently"  problematic  for  clients,  in 
descending  order  of  importance,  include: 
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EXHIBIT  VII-3  Level  of  Awareness  of  Legal  Aid  in  Organizations 


Serving  the  Needs  of  Aboriginal  People 


Aware 

Not  Aware 

Staff  Awareness  of: 

Legal  Aid  and  how  it  works 

23 

4 

Efforts  made  by  OLAP  to  inform  organizations  about  Legal  Aid 
and  how  it  works. 

7 

19 

Efforts  made  by  OLAP  to  inform  clients  about  Legal  Aid  and  how 
it  works. 

5 

14 

Note:  N  =  28  (agency  survey  and  interview  respondents).  Responses  do  not  total  N  due  to  missing 

observations. 


Confusing  Segal  terminology. 

Office  location. 

Availability  of  lawyers  to  take  certificates. 

Long  wait  before  certificate  is  issued 

Other  problems  Native  clients  reportedly  encounter,  but  on  an  "occasional"  basis, 
include: 


Lack  of  cultural  sensitivity. 

Intimidating  environment 
Language  of  service. 

Lengthy  application  procedures. 

Respondents  we  talked  with  report  that  legal  aid  is  inaccessible  to  many  clients  in 
the  north.  Several  factors  were  offered  to  support  this  view: 

It  is  often  difficult  to  find  someone  to  take  the  application. 

The  band  offices  may  not  have  application  forms. 

If  the  band  offices  have  application  forms,  they  may  not  have  people  who 
know  how  fill  out  the  forms. 

WhileXlients  have  the  option  of  submitting  an  application  at  the  area  office,  the  area 
offices  are  often  inaccessible  to  these  clients.  Only  two  native  communities  are 
within  a  16  km  radius  of  the  Kenora  Area  Office.  The  rest  are  at  least  1 13  km  from 
the  centre.  The  cost  of  the  trip  in  time  and  money  is  described  as  "beyond  the 
resources  of  many  Native  people". 

>  Willingness  to  use.  Individuals  vary  in  their  willingness  to  utilize  legal  aid.  In 
the  main,  the  groups  we  talked  with  report  that  Native  persons  are  less  likely  to 
seek  certificates  than  other  groups  for  the  simple  reason  that  they  are  less  likely  to 
retain  legal  representation.  The  criminal  justice  system  is  not  noted  for  having 
treated  Native  persons  fairly.  Not  surprisingly.  Native  persons  have  little  faith  in 
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the  system.  As  a  result,  when  they  come  into  conflict  with  the  law,  respondents 
report  there  is  greater  tendency  to  plead  guilty  "to  get  it  over  with". 

Other  respondents  noted  that  Natives  are  becoming  more  assertive  about  their 
rights.  In  the  view  of  these  respondents,  willingness  to  use  such  services  depends 
largely  on  the  individual’s  level  of  education  and  experience  with  the  criminal 
justice  system.  Individuals  who  have  had  experience  with  the  criminal  justice 
system  are  more  likely  to  use  legal  aid  than  those  who  have  not,  as  are  those  who 
are  better  educated. 

Survey  respondents  were  asked  to  identify  and  rank,  in  terms  of  frequency 
("frequently",  "occasionally",  "never"),  the  factors  that  influence  their  clients' 
willingness  to  apply  for  legal  aid.  The  problems  ranked  as  "frequent"  deterrents  to 
use,  in  descending  order  of  importance,  include: 

Use  of  confusing  legal  terminology. 

Belief  that  lawyers  provide  better  service  to  fee  paying  clients  than  to  legal 
aid  clients. 

Belief  they  would  not  be  financially  eligible. 

Perceived  lack  of  cultural  sensitivity  among  area  office  staff. 

Intimidating  environment 

Other  problems  that  are  encountered  on  an  "occasional"  basis  include: 

Reluctance  to  get  involved  with  the  legal  system. 

Previous  bad  experience  with  the  Plan. 

b)  Eligibility:  Barriers  Encountered 

►  The  determination  process.  Only  some  Native  clients  progress  to  the  stage  of 
applying  for  legal  aid.  Some  are  excluded  by  reason  of  geography;  others  are 
excluded  through  self-selection.  They  see  no  point  in  prolonging  the  inevitable. 
Respondents  noted  that  in  some  instances,  and  the  respondents  were  referring  to 
cases  in  the  south  "it  can  take  longer  to  get  the  certificate  than  serve  the  time". 

Clients  who  get  to  the  stage  of  applying  for  a  certificate  are  reported  to  experience 
another  set  of  barriers.  The  inability  to  communicate  effectively  is  a  major  problem 
for  some  clients.  This  includes  everything  from  language  of  service,  especially  in 
the  north,  to  the  cultural  sensitivity  of  the  application  taker. 

As  respondents  noted,  language  difficulties  connote  much  more  than  the  simple 
need  for  interpreters,  though  that  clearly  is  also  a  problem.  There  are,  for  example, 
no  equivalent  native  words  for  some  judicial  concepts.  Many  of  the  distinctions 
drawn  between  lawyers,  the  police,  and  judges  make  no  sense  to  Natives. 
Respondents  report  the  system,  as  a  whole,  tends  to  be  insensitive  to  this  larger 
issue  of  language  comprehension. 

The  importance  of  understanding  cultural  differences  is  another  issue  targeted  for 
attention.  Where  people  are  insensitive  to  cultural  differences,  the  failure  to 
maintain  eye  contact  during  the  interaction  or  to  express  oneself  in  a  forthright  and 
open  manner  may  be  misconstrued  as  deliberate  non-communication.  Shyness  may 
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be  mistaken  for  sullenness;  hesitancy,  for  listlessness.  Where  staff  remain 
insensitive  to  these  cultural  differences,  they  are  unable  to  make  the  necessary 
overtures  to  place  the  clients  sufficiendy  at  ease  to  discuss  their  problems. 

Other  concerns  expressed  include  "long  delays"  and  a  "cumbersome  and 
complicated  process".  It  was  suggested  that  the  process  could  be  streamlined  for 
the  North. 

>  Financial  eligibility.  Of  the  27  organizations  that  responded  to  this  question, 
only  eight  report  the  financial  criteria  do  not  pose  problems  for  their  clients;  nine 
organizations  do  not  understand  the  criteria  enough  to  comment.  Groups  that 
responded  offered  the  following  observation:  Natives  usually  qualify  on 
economic  grounds,  but  there  are  a  number  of  problems  with  the  criteria  as  they 
stand. 


Low-income  single  parent  families  with  children  may  not  qualify  even 
though  they  have  insufficient  funds  to  retain  a  private  attorney. 

The  cost  of  living  in  remote  locations  is  not  considered  in  the  financial 
assessment.  A  person  on  UIC  who  barely  falls  within  the  guidelines  will 
receive  assistance  in  an  urban  area,  but  will  not  qualify  in  an  outlying  area. 
(Financial  eligibility,  is  not  an  issue  in  the  remote  North.  The  Area 
Directors  have  discretion  to  take  local  factors  into  account  in  determining 
financial  eligibility  for  legal  aid.  People  are  invariably  eligible.) 

While  Natives  are  generally  poor,  many  are  on  social  assistance,  a  lot  of 
native  people  in  the  north  own  a  boat  and  a  truck  and  a  snowmobile.  The 
Clinics  have  raised  the  limits,  but  find  that  there  are  still  problems  with  the 
limit  set  on  assets.  This  may  apply  equally  to  the  certificate  side  of  the  Plan. 

►  Coverage.  In  the  majority  of  cases,  respondents  do  not  know  enough  about  the 
issue  to  comment.  Respondents  who  report  that  there  are  problems  note  that  Native 
persons  have  unusually  high  rates  of  recidivism  and  incarceration.  Many  of  the 
problems  Natives  have  with  the  law  are  alcohol-related.  Some  respondents  report 
that  if  legal  aid  were  available  for  summary  convictions  such  as  shoplifting,  Natives 
might  have  a  better  chance  of  being  assigned  to  a  treatment  program  rather  than  jail. 
(In  certain  circumstances,  legal  aid  may  be  available  for  summary  convictions;  e.g., 
if  the  individual  could  go  the  jail  or  lose  their  livelihood.) 

It  is  perceived  that  a  lot  of  minor  civil  litigation  issues  in  the  $5,000  to  $10,000 
range  are  not  covered  because  the  Area  Director  requires  an  opinion  letter  to 
proceed,  but  there  is  no-one  to  provide  the  letter.  Several  respondents  suggested 
that  coverage  should  be  expanded  to  include  the  development,  preparation  and 
litigation  of  Native  rights  test  cases  and  land  claims.  More  to  the  point,  it  is  the 
contention  of  these  respondents  that  individuals  and  groups  should  not  have  to  pay 
to  finance  test  cases,  regardless  of  their  financial  circumstances. 

►  Obtaining  a  lawyer.  As  several  respondents  phrased  it,  "getting  the  certificate  is 
the  easy  part."  Many  northern  communities  are  totally  isolated.  Individuals  in 
these  communities  have  historically  had  no  choice  of  legal  counsel.  Counsel  arrives 
with  the  rest  of  the  court  party,  perpetuating  the  belief  that  the  process  is  biased. 
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Lawyers  have  little  time  to  prepare.  Clients  often  do  not  understand  the  process, 
the  options,  or  the  ramifications  of  the  choices  presented  to  them.  These  lawyers 
are  perceived  to  be  "inexperienced  people"  who  "put  in  their  term"  and  leave. 

When  clients  are  unable  to  obtain  counsel  in  their  community,  they  may  be  referred 
to  larger  centres.  Often  individuals  are  unable  or  unwilling  to  travel  to  these 
centres;  and,  as  a  consequence,  will  drop  the  case,  where  they  have  that  option,  or, 
where  they  do  not  have  this  option,  go  unrepresented  and  plead  guilty.  However, 
even  if  they  opt  to  travel  to  these  centres,  they  have  no  guarantee  that  they  will’ 
retain  a  lawyer. 

Respondents  reported  that  while  clients  have  better  access  to  legal  services  in  the 
larger  northern  communities,  the  private  bar  is  "small”  and  that  "many  lawyers 
refuse  legal  aid  certificates".  In  the  view  of  these  respondents,  the  problem  is  not 
limited  to  Native  clients.  "Law  is  a  business.  Lawyers  can't  make  money  doing 
legal  aid  work.  Consequently,  nobody  wants  to  do  it."  The  lawyers  who  take  legal 
aid  certificates  are  deluged  with  clients.  And  even  if  experienced  lawyers  take  the 
case,  there  is  a  tendency  to  refer  the  client  to  a  junior  lawyer  in  the  firm.  In  other 
words,  legal  aid  clients  in  these  communities  are  rarely  represented  by  more 
experienced  senior  counsel. 

c)  Quality  of  Service 

Few  respondents  answered  the  questions  on  "satisfaction"  and  "fair  treatment".  Of  those 
who  responded,  it  appears  that  clients  who  receive  a  certificate  are  more  likely  to  be 
satisfied  with  the  process  than  are  those  who  do  not  They  are  also  more  likely  to  believe 
they  have  been  treated  fairly. 

Most  respondents  were  unable  to  provide  information  on  the  course  of  action  taken  by 
clients  who  were  rejected.  From  the  information  available,  it  appears  that  in  the  case  of 
criminal  matters,  there  is  an  overwhelming  tendency  for  Native  clients  toto  "plead  guilty" 
followed  by,  "use  the  services  of  a  clinic".  In  the  case  of  civil  matters,  the  clients  tend 
either  to  "hire  a  private  lawyer",  "represent  themselves"  or  "use  the  services  of  a  clinic". 

The  majority  of  those  responding,  and  there  were  few  responses,  rated  the  overall  service 
provided  by  the  Plan  as  "satisfactory". 

Our  discussion  with  respondents  identified  a  number  of  problems  stemming  from  the 
nature  of  the  representation  clients  receive.  As  noted  earlier,  respondents  believe  that  the 
quality  of  representation  clients  receive  under  legal  aid  is  poorer  than  that  provided  to  fee¬ 
paying  clients.  In  the  words  of  respondents,  "Lawyers  don't  try  so  hard  [for  legal  aid 
clients]."  They  "don’t  fully  counsel  the  client  on  their  options  or  explain  the  implications  of 
taking  one  option  over  another".  As  a  result,  Natives  are  more  likely  to  plead  guilty  and  to 
be  incarcerated. 

Lawyers  are  criticized  for  failing  to  explore  alternatives  to  incarceration,  a  problem  many 
respondents  attribute  to  the  tariff,  which  favours  options  that  demand  the  least  investment 
in  time  and  effort,  oftentimes  plea  bargaining  to  a  lesser  sentence. 

Another  indication  of  the  perceived  lack  of  commitment  of  legal  aid  lawyers  to  clients 
offered  by  the  respondents  is  their  tendency  to  withdraw  from  cases,  leaving  clients 
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unrepresented.  Respondents  believe  that  clients  are  much  less  likely  to  be  incarcerated  if  an 
advocate  is  present.  Other  complaints  include  failure  to  take  instruction  from  the  client, 
failure  to  follow  through  on  court  appearances,  taking  vital  information  10  minutes  before  a 
court  appearance,  and  long  delays.  As  one  respondent  phrased  it,  "if  you're  on  legal  aid, 
your  file  is  on  the  bottom". 

d)  The  Situation  of  Native  Women 

Native  women  have  difficulty  accessing  legal  services  and  for  many  of  the  same  reasons  as 
their  male  counterparts:  lack  of  information,  geographic  isolation,  cultural  barriers, 
language  difficulties,  and  lack  of  representation.  In  addition,  Native  women  confront 
barriers  that  are  unique  to  them  as  women. 

Several  respondents  talked  about  the  problem  of  assault  on  reserves.  The  decision  to  leave 
an  abusive  situation  is  conditioned  by  many  factors,  including  community  support, 
perceived  alternatives,  concrete  options  in  the  form  of  alternate  housing,  financial  support, 
and  the  emotional  support  of  family  and  friends.  Without  this  type  of  support,  many 
women  are  forced  to  remain  in  abusive  situations. 

Native  women,  particularly  on  reserves,  but  also  in  urban  centres  where  they  find 
themselves  isolated  from  family  and  friends,  tend  to  lack  this  support.  Respondents 
reported  that  oftentimes  bands  do  not  want  to  admit  there  is  a  problem.  Where  they  admit 
there  is  a  problem,  they  may  insist  that  it  be  handled  internally.  In  such  cases,  women  may 
be  discouraged  from  initiating  any  action  which  will  result  in  the  outside  intervention  of  the 
police,  women’s  shelters,  or  legal  aid.  In  extreme  cases,  discouragement  can  slip  into 
duress.  In  some  cases,  this  takes  a  blatant  form:  women  have  been  forbidden  to  leave  the 
community  to  get  legal  aid.  There  are  reported  instances  of  women  being  physically 
removed  from  planes.  Alternatively,  women  may  be  threatened  with  ostracism.  Some 
band  counsels  opt  to  expel,  not  only  the  offending  member,  but  the  whole  family.  Duress 
can  also  take  a  more  subtle  form,  the  attitude,  conveyed  in  both  word  and  deed,  that  the 
woman  is  "destroying  the  family". 

Faced  with  these  obstacles,  respondents  report  that  few  Native  women  get  to  the  stage  of 
applying  for  legal  aid.  In  those  instances  where  they  do,  they  are  confronted  by  the  same 
barriers  assaulted  women  face  in  general,  compounded  by  the  fact  of  their  status  as 
members  of  the  Native  community  and  their  isolation  in  remote  communities. 

e)  Recent  Plan  Initiatives 

From  the  inception  of  the  Legal  Aid  Plan  in  1967  until  1985,  Legal  Aid  services  were 
delivered  to  the  remote  north  by  lawyers  who  were  part  of  a  justice  system  team.  Typically 
the  judge,  crown  attorney,  legal  aid  duty  counsel,  and  court  personnel  would  fly  into  a 
community  together.  Duty  counsel  would  be  afforded  a  brief  time  to  meet  with  their 
clients.  When  the  court  docket  had  been  completed,  the  court  party  would  generally  fly  to 
another  community  for  another  court  sitting.  These  circuits  would  usually  encompass 
visits  to  three  or  four  communities.  The  parties  would  not  only  travel  together  but  would 
find  accommodation  and  take  meals  together.  For  obvious  reasons,  the  native  communities 
had  a  perception  of  collusion  which  lead  to  widespread  disrespect  of  "white  man's  justice". 
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In  the  late  1980's,  a  number  of  initiatives  were  undertaken  to  improve  service  to  the  north: 

►  Panels  of  lawyers  -  experienced  in  matters  relating  to  northern  communities  and 
able  to  attend  on  a  reasonably  consistent  basis  --  were  created. 

►  It  was  decided  that  duty  counsel  would  no  longer  travel  with  the  judiciary  or  the 
police.  Further,  duty  counsel  would  arrive  in  the  community  at  least  one  day  before 
the  court  proceedings  to  meet  with  accused  persons  and  witnesses. 

►  The  number  of  duty  counsel  employed  on  court  circuits  which  visited  two  or  more 
communities  was  increased  to  two. 

In  the  late  1980's,  the  Ministry  of  the  Attorney  General  formed  the  Working  Group  on  the 
Administration  of  Justice  in  the  Remote  North.  The  Working  Group  was  comprised  of 
eight  members  of  the  Nishnawbe-Aski  Nation  and  eight  members,  including  the  Provincial 
Director  of  the  Legal  Aid  Plan,  who  are  involved  in  the  justice  system.  Part  of  the  mandate 
of  the  group  was  to  consider  alternative  methods  of  delivering  Legal  Aid  services  to  the 
north.  In  1987,  the  Working  Group  concluded  that  a  Legal  Services  Corporation,  with  a 
native  Board  of  Directors,  should  be  established. 

As  conceptualized,  the  Board  of  Directors,  in  conjunction  with  the  Legal  Aid  Plan,  would 
establish  the  policies  and  priorities  of  the  Legal  Services  Corporation.  Offices  would  be 
established  in  Thunder  Bay,  Sioux  Lookout,  and  Timmins,  with  the  head  office  in  Thunder 
Bay.  The  offices  in  Sioux  Lookout  and  Timmins  would  be  used  by  community  legal 
workers  who  would  spend  most  of  their  time  in  the  remote  communities.  The  Corporation 
would  be  responsible  to: 

►  Recruit  and  arrange  for  the  cross-cultural  training  of  a  group  of  lawyers  from  the 
private  Bar.  It  was  envisaged  that  the  training  would  encompass  such  issues  as 
history,  religion,  culture,  viewpoints  and  problems  of  the  Nishnawbe-Aski  Nation. 
Training  would  also  take  place  on  a  regular  and  on-going  basis. 

►  Monitor  the  Bar's  performance  with  respect  to  legal  and  cultural  competence. 

►  Provide  public  legal  education.  Issues  to  be  addressed  include  information  on  the 
Canadian  Justice  system,  the  concepts  and  philosophy  of  which  are  largely  foreign 
to  native  persons,  as  well  as  information  on  individual  rights. 

►  Recruit  and  train  a  team  of  native  community  legal  workers.  These  employees 
would  spend  the  bulk  of  their  time  in  the  communities  and  would  be  charged  with 
the  responsibility  of  preparing  cases  for  counsel.  They  would  also  be  involved  in 
the  delivery  of  continuing  legal  education. 

The  Thunder  Bay  office,  located  on  the  Fort  William  reserve  just  outside  Thunder  Bay, 
was  opened  in  July,  1990.  The  Board  is  in  place.  Staff,  including  the  CEO  of  the 
program,  the  person  in  charge  of  public  legal  education  and  the  community  legal  workers 
have  been  hired.  A  budget  of  $900,000  was  allocated  to  administer  the  program  during  its 
first  year  of  operation,  and  it  is  anticipated  that  approximately  $1.3M  will  be  allocated  for 
the  1991-92  fiscal  year.. 
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3.  Ethnic,  Racial  and  Linguistic  Minorities 

The  opinions  expressed  in  this  section  of  the  report  represent  the  views  of  minority  groups 
with  a  range  of  ethno-racial  backgrounds.  Unfortunately,  only  a  handful  of  groups  and 
organizations  participated  in  the  study.  The  reader  will  note  that  many  of  issues  raised  by 
minority  group  respondents  in  this  section  of  the  report  are  similar  to  those  expressed  by 
groups  dealing  with  assaulted  women.  The  respondents  are,  however,  different.  In  other 
words,  this  section  confirms  and  expands  upon  concerns  raised  elsewhere. 

Statistical  Background.  Among  applicants  for  certificates  during  the  spring  and 
summer  of  1989  who  gave  their  consent  to  be  surveyed  as  part  of  this  study,  8%  identified 
themselves  as  members  of  visible  minorities.  The  representation  of  visible  minorities 
among  all  applicants  was  highest  in  Metro  (26%)  and  lowest  in  the  North  (1%).  Among 
visible  minority  applicants,  53%  were  applying  for  criminal  certificates,  and  47%  were 
applying  for  civil  certificates  (compared  to  47%  and  53%  respectively  for  all  applicants). 
The  overall  approval  rate  for  applications  from  members  of  visible  minorities  was  72% 
(compared  to  79%  for  all  consenting  applicants). 

Groups  and  Agencies  Consulted.  We  experienced  a  lot  of  difficulty  arranging 
meetings  with  representatives  of  this  target  group.  Organizations  were  telephoned,  on 
numerous  occasions,  to  idenufy  contact  people.  In  the  majority  of  cases,  respondents 
refused  to  meet  on  the  grounds  that  they  had  no  knowledge  pertinent  to  the  subject  at  hand. 
In  several  cases,  they  referred  us  to  other  organizations  or  to  the  clinics.  We  followed  up 
on  all  these  referrals.  In  a  number  of  cases,  groups  expressed  an  initial  interest  in 
participating  in  the  project,  but  later  declined  or  did  not  follow  through  when  it  came  to 
arranging  a  meeting. 

In  the  end,  we  met  with  ten  organizations  face-to-face.  Three  of  these  organizations  target 
their  services  to  minority  women.  Information  specific  to  assaulted  minority  women  is 
discussed  in  the  section  of  the  report  dealing  with  this  client  population.  The  information 
from  the  interviews  is  supplemented  with  information  from  the  survey  questionnaires.  The 
response  to  the  survey  questionnaire  was,  however,  poor.  Only  12  of  the  61  minority 
organizations  surveyed  (20%)  completed  and  returned  the  questionnaire. 

a)  The  Question  of  Accessibility 

►  Client  and  staff  awareness  of  the  certificate  system.  The  level  of 
awareness  among  this  client  group  varies.  Of  the  21  organizations  that  responded 
to  this  question*,  15  stated  that  clients  are  generally  unaware  of  OLAP’s  certificate 
system. 

Many  of  the  organizations  and  agencies  we  contacted  do  a  lot  of  community 
outreach.  They  have  been  instrumental  in  sensitizing  community  members  to  the 
services  that  are  available,  including  those  of  legal  aid.  According  to  these 
respondents,  clients  typically  learn  about  legal  aid  from  their  organization.  A 
distant  second  source  of  information  identified  in  the  survey  is  "legal  clinic  staff’. 

Many  of  the  groups  work  closely  with  the  clinics  in  their  areas.  Some  groups  have 
taken  to  referring  clients  to  the  clinics  directly,  leaving  the  clinics  to  inform  the 
client.  Exhibit  VIM  indicates  that  outside  of  some  of  the  clinics  which  are 
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EXHIBIT  VII-4  Level  of  Awareness  of  Legal 

Serving  the  Needs  of  Ethnic, 
Minorities 

Aid  in 
Racial 

Organizations 
and  Linguistic 

Aware 

Not  Aware 

Staff  Awareness  of: 

Legal  Aid  and  how  it  works 

18 

3 

Efforts  made  by  OLA?  to  inform  organizations  about  Legal  Aid 
and  how  it  works. 

3 

9 

Efforts  made  by  OLAP  to  inform  clients  about  Legal  Aid  and  how 
it  works. 

1 

S3 

Noie:  N  =  22  (agency  survey  respondents  only).  Responses  do  not  total  N  due  to  missing  observations. 


perceived  to  be  very  active  in  the  community,  with  "wonderful"  outreach  programs, 
respondents  are  generally  unaware  of  any  efforts  by  the  Plan  to  keep  them 
informed.  All  respondents  agree,  that  "more  needs  to  be  done"  to  keep  workers 
and  clients  informed  about  the  Plan. 

Many  respondents  expressed  concern  about  the  lack  of  awareness  that  exists  both  in 
the  community  at  large  and  within  their  own  organizations.  In  some  instances  they 
report  making  decisions  about  whether  to  refer  a  client  to  legal  aid  when  they  are 
not  adequately  equipped  to  do  so. 

*  Note:  Responses  do  not  always  total  N  due  to  missing  observations. 

In  the  view  of  the  respondents,  workers  require  a  general  orientation  to  the  Plan 
(what  legal  aid  is,  the  types  of  certificates  that  are  available,  how  the  system  works, 
how  to  apply,  how  to  qualify),  along  with  regularly  up-dated  information.  The 
groups  contacted  offered  to  work  with  the  Plan  to  develop  information  strategies  for 
their  clients.  In  the  interim,  they  offered  several  suggestions: 

To  overcome  initial  reticence  and  to  "give  credibility  to  the  information",  the 
Plan  should  be  more  directly  involved  in  advertising  its  services. 
Representatives  from  the  Plan  might,  for  example,  attend  community  events 
— to  outline  client  rights  and  entitlements. 

To  improve  coverage,  translate  print  (and  taped)  materials  into  the  major 
language  groups  and  disseminate  information  using  non-traditional  means, 
e.g.  develop  information  clips  for  the  multicultural  media,  piggy-back 
information  onto  existing  programs,  e.g.,  ESL  programs. 

Due  to  experiences  in  their  countries  of  origin,  clients  are  often  "frightened  of 
authority".  Several  respondents  noted  that  the  "building  of  trust"  can  take  a  long 
time.  The  key,  as  the  respondents  perceive  it,  is  to  work  through,  and  with,  the 
existing  organizations. 
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►  Availability.  Survey  respondents  were  asked  to  identify  and  rank,  in  terms  of 
frequency  ("frequently",  "occasionally",  "never"),  those  aspects  of  OLAP's 
delivery  of  certificate  services  that  pose  particular  access  problems  for  their  clients. 
The  number  of  responses  was  small.  The  key  problem  identified  by  survey 
respondents  is  "language  of  service",  followed  by  "long  wait  before  certificate  is 
issued".  Other  problems  that  occur  on  an  "occasional"  basis  include: 

Office  hours. 

Lengthy  application  procedures. 

Lack  of  cultural  sensitivity. 

These  findings  are  confirmed  in  the  interviews.  In  the  view  of  the  respondents  we 
talked  with,  the  Plan  is  ill-equipped  to  handle  the  language  requirements  of  a 
multicultural  population.  Many  of  the  groups  we  contacted  provide  interpreters  and 
escorts  for  their  clients  from  within  their  own  organizations,  more  usually,  from 
the  community  at  large.  In  these  cases,  clients  have  little  difficulty  accessing  legal 
aid.  Other  groups  report  that  they  are  "scrambling  to  locate  interpreters".  They 
cannot  provide  escorts  for  their  clients.  In  these  cases,  the  workers  have  taken  to 
referring  clients  to  those  clinics  equipped  to  handle  the  language  needs  of  the  client 
group.  This  is  often  confusing  for  the  client  who  does  not  understand  why  they 
cannot  obtain  a  certificate  from  the  clinic. 

Sometimes  the  clinics  arrange  for  volunteer  interpreters  and  escorts;  other  times, 
where  the  client  must  attend  alone,  they  provide  a  letter  which  documents  the  case. 
Whether  the  letter  will  be  accepted  at  the  area  office  depends  on  the  individual 
application  taker.  Where  the  letter  is  rejected,  the  client  gets  shunted  back  and  forth 
between  the  various  offices  (the  community  agency,  the  clinic  and/or  the  area 
office)  with  no  clear  sense  of  what  is  happening.  Respondents  reported  that  this  is 
a  recurring  problem  for  some  clients. 

As  one  respondent  noted,  the  way  the  situation  has  been  structured  "encourages 
miscommunication,  leading  to  rejections,  appeals,  and  second  applications.  All  of 
which  costs  the  system."  Clients  who  have  no-one  to  facilitate  the  process  may 
become  discouraged  and  simply  fail  to  follow  through,  ignoring  the  problem,  until 
it  gets  worse,  struggling  on  their  own,  or  borrowing  money  from  family  and 
friends  to  pay  a  private  lawyer,  even  though  they  may  qualify  for  legal  aid. 

Respondents  noted  that  the  hours  of  operation  are  particularly  problematic  for  the 
"working  poor"  who  have  difficulty  getting  time  off  work  and  who  find  the  loss  of 
income  a  major  concern.  (As  noted  earlier,  the  Toronto  Area  Office  is  open 
Tuesday  evening  to  accommodate  such  clients.  It  is  anticipated  that  this  may  be 
extended  in  the  near  future  to  Tuesday  and  Thursday.) 

>  Willingness  to  Use.  In  the  view  of  the  respondents,  clients  who  lack  resources 
"have  to  use  the  service".  Some  are  "thankful"  to  receive  legal  aid.  In  general, 
however,  clients  would  "prefer  to  use  a  private  lawyer".  Where  this  is  impossible, 
clients  are  more  likely  to  use  legal  aid:  if  they  understand  English,  if  someone 
explains  what  is  happening,  e.g.,  prepares  them  for  the  interview,  provides  an 
interpreter  and/or  escorts  them  to  the  interview. 

Survey  respondents  were  asked  to  identify  and  rank,  in  terms  of  frequency 
("frequently",  "occasionally",  "never"),  the  factors  that  influence  their  clients' 
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► 


willingness  to  apply  for  legal  aid.  The  problems  ranked  as  "frequent"  deterrents  to 
use  by  ethnic,  racial  and  linguistic  minorities  include: 

Can't  obtain  service  in  their  own  language. 

Reluctance  to  get  involved  with  the  legal  system. 

Problems  which  occur  "occasionally",  but  were  identified  by  a  large  proportion  of 
the  survey  respondents  include: 

Lack  of  familiarity  with  the  Plan's  procedures. 

Previous  bad  experience  with  lawyers. 

Previous  bad  experience  with  the  Plan. 

Belief  that  lawyers  provide  better  service  to  fee  paying  clients  than  to  legal 
aid  clients. 

Belief  that  they  would  not  be  financially  eligible. 

b)  Eligibility:  Barriers  Encountered 

The  determination  process.  Respondents  reported  that  while  the  "procedures 
are  simple  enough",  the  process  can  be  intimidating  for  people  who  have  minimal 
or  no  English  skills.  The  length  of  time  involved  in  taking  the  application  and 
obtaining  approval  can  be  problematic  for  some  clients.  Clients  may  be  turned 
away  for  lack  of  information  without  knowing  why,  or  may,  at  the  end  of  the 
financial  assessment,  leave  without  understanding  why  they  do  not  have  a 
certificate. 

The  biggest  problem  for  the  client  group  is  the  quality  and  availability  of  interpreters 
at  all  stages  of  the  process  from  getting  the  certificate  to  getting  the  lawyer.  Groups 
rely  heavily  on  volunteers  to  supply  the  interpreters  for  their  clients.  It  is  often 
difficult  to  get  volunteers  to  escort  clients  to  the  area  offices  during  the  day.  As  a 
result,  clients  sometimes  go  unescorted  or  rely  on  their  children  for  interpretation 
services.  Respondents  believe  that  some  of  the  clients  referred  to  legal  aid  fail  to  go 
because  of  problems  obtaining  interpreters. 

Respondents  report  that  clients  with  interpreters/escorts  encounter  fewer  problems 
applying  for  legal  aid  than  those  without  escorts.  Without  escorts,  clients  may  have 
difficulty  filling  out  the  forms  and  explaining  their  situation.  Many  newcomers  are 
reluctant  to  discuss  their  problem  with  strangers.  They  may  distrust  staff  whom 
they  see  as  "in  cahoots"  with  "government".  Consequently,  they  may  be  afraid  to 
tell  the  full  story.  Staff  at  the  Plan  do  not  have  time  to  probe  for  this  information 
and  are  not  always  sensitive  to  the  need  to  do  so. 

Interpreters/escorts  are  perceived  to  facilitate  the  process  in  a  variety  of  ways: 

By  explaining  why  the  client  is  responding  in  a  particular  fashion.  This  is  a 
critical  point.  To  be  of  use  to  the  process,  interpreters  must  be  culturally 
familiar  with  the  background  of  the  client.  It  is  not  enough  to  provide 
linguistic  translations. 

By  calming  the  situation.  As  one  respondent  noted,  "people  who  are 
seeking  assistance  are  under  stress  and  may  themselves  be  overly  sensitive 
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to  things  that  under  other  circumstances  would  not  bother  them--delays, 
reactions  of  staff,  etc." 

Respondents  noted  that  clients  have  a  "better  shot  with  someone  new  to  the 
system."  Staff  who  have  been  around  for  a  while  are  described  as  "burned  out". 
They  begin  with  the  assumption  that  "people  are  doing  something  wrong".  It  is  up 
to  the  client  to  convince  them  otherwise.  Receptionists  were  targeted  for  particular 
criticism. 

►  Financial  criteria.  Many  of  the  respondents  are  insufficiently  informed  about 
the  eligibility  criteria  to  comment.  Of  the  few  who  made  comments,  they  offer  the 
following  observations: 

Some  respondents  believe  there  is  too  much  discretion,  leading  to 
inconsistent  decisions;  others  believe  the  criteria  need  to  be  more  flexible. 

Most  respondents  believe  that  the  levels  imposed  should  be  raised.  As  one 
respondent  phrased  it,  clients  may  have  "no  money  to  speak  of'  but  may  be 
"making  too  much  to  get  a  certificate". 

In  some  cases,  clients  support  family  members  outside  of  Canada. 
Respondents  claimed  that  this  is  not  considered  in  the  determination 
process.  (The  financial  determination  process  does,  in  fact,  recognize 
claims  for  support  of  family  members  outside  of  Canada,  where  such  claims 
can  be  substantiated.) 

Some  respondents  report  that  the  high  cost  of  living  in  urban  areas  is  not 
adequately  accommodated  in  the  determination  process;  and  that  many  of  the 
"working  poor"  who  live  frugally  to  save  are  penalized  for  doing  so.  (The 
discretionary  element  built  into  the  financial  criteria,  allows  the  Plan 
flexibility  to  take  account  of  the  high  cost  of  living  in  urban  areas,  especially 
in  the  area  of  shelter  and  necessities.) 

►  Coverage.  There  is  a  perception  that  coverage  is  "fragmented"  and  that  only 
certain  aspects  of  an  issue  may  be  covered.  If  the  client  has  been  in  Canada  for 
more  than  two  years,  interpreters  for  lawyers  are  not  covered.  (There  is  no  rule  or 
guideline  to  that  effect.  In  refugee  cases,  lawyers  can  obtain  the  services  of  an 
interpreter  for  up  to  six  hours  without  permission.  This  is  an  automatic 
disbursement.) 

Many  of  the  problems  identified  relate  to  immigration  matters: 

A  lot  of  dissatisfaction  was  expressed  with  respect  to  designated  counsel,  -- 
immigration  lawyers  who  represent  refugee  claimants  at  border  enquiries 
and  on  applications  for  judicial  review.  These  lawyers  are  described  as 
"new  and  inexperienced"  with  little  if  any  knowledge  about  the  client’s 
country  of  origin  or  situation.  In  many  cases,  they  do  not  contact  the  client 
until  right  before  the  hearing.  Sometimes  they  represent  the  client  at  the 
hearing,  but  refuse  to  do  so  at  the  appeal.  This  leaves  the  client  "scrambling 
to  get  appropriate  representation".  (For  a  discussion  of  recent  Plan 
initiatives,  refer  to  section  "d"  below.) 
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Respondents  are  clearly  confused  about  the  right  of  refugees  to  3  certificate 
Some  claim  that  the  only  people  who  can  obtain  a  certificate  "are  those  who 
do  not  make  a  refugee  claim  at  the  point  of  entry."  If  the  client  is  stopped  at 
the  point  of  arrival  and  assigned  counsel,  they  are  "stuck  with  designated 
counsel".  Others  believe  it  is  possible  to  change  lawyers,  but  they  are  not 
sure  how  this  happens. 

Respondents  believe  coverage  should  be  expanded  to  cover  summary 
offences,  such  as  shoplifting,  where  a  conviction  will  affect  the  client's 
ability  to  maintain  or  achieve  status,  or  for  traffic  offences,  where  a 
conviction  affects  the  individual's  livelihood.  (In  1989,  the  Plan  established 
a  committee  to  examine  the  issue  of  coverage  for  summary  convictions. 
The  cost  proved  prohibitive.  However,  traffic  offences,  where  a  conviction 
will  affect  the  individual’s  livelihood  are  covered  by  the  Plan.  Also,  the 
Plan  will  issue  a  certificate  to  a  landed  immigrant  or  individual  claiming 
refugee  status  if  they  have  a  previous  conviction  for  a  summary  offence.) 

►  Obtaining  a  lawyer.  Most  groups  have  developed  their  own  network  of 
lawyers.  In  some  communities,  only  a  handful  of  lawyers  are  willing  to  take 
certificates.  Respondents  expressed  a  range  of  responses  to  counsel  from  "no 
problem,  sympathetic"  to  "clients  are  more  likely  to  get  a  run  around  if  they're  on  a 
certificate"  and  "agencies  have  to  nag  the  lawyers  to  get  service". 

c)  Quality  of  Service 

Few  respondents  commented  on  the  questions  related  to  client  satisfaction  and  fair 
treatment.  Clients  who  have  received  a  certificate  tend  to  be  more  satisfied  than  those  who 
have  not.  Interestingly  enough,  responses  to  the  question  of  fair  treatment  indicate  that 
clients  who  are  refused  a  certificate  are  as  likely  to  believe  they  were  treated  fairly  as  they 
are  to  believe  that  they  were  treated  unfairly. 

From  the  information  available,  it  appears  that  clients  who  are  refused  a  certificate  will,  in 
the  case  of  criminal  matters,  "hire  a  private  lawyer",  "represent  themselves"  or  "use  the 
services  of  a  clinic".  Clients  are  twice  as  likely  to  "hire  a  private  lawyer"  as  they  are  to 
"represent  themselves"  or  "use  the  services  of  a  clinic".  In  the  case  of  civil  matters,  clients 
are  three  times  as  likely  to  "hire  a  private  lawyer"  as  they  are  to  "use  the  services  of  a 
paralegal",  "represent  themselves"  or  "use  the  services  of  a  clinic".  Overall,  the  services 
provided  by  the  Plan  are  rated  to  be  "satisfactory".  Again,  however,  the  number  of  groups 
responding  to  these  questions  is  very  small. 

Several  respondents  expressed  concern  about  the  quality  of  the  representation  provided. 
Respondents  have  reportedly  been  regaled  with  stories  of  lawyers  not  showing  up  at  trials, 
of  never  being  available  to  the  client,  of  taking  months  before  they  proceed,  of  sitting  on  a 
case  until  a  week  or  a  couple  of  days  before  the  hearing.  Even  when  lawyers  provide 
"good  service",  they  often  do  not  keep  the  client  informed  --  "Why  bother,  she  doesn't 
speak  English?"  --  or  fail  to  follow  through  with  the  client  --  "The  client  is  sent  a  piece  of 
paper  but  doesn't  understand  what  it  means.".  There  is  concern  that  clients  tend  to  "lose 
control  over  the  case".  The  lawyer  assumes  control  on  the  grounds  that  they  know  "what 
is  best".  The  problem  is  exacerbated  for  non-English  speaking  clients. 
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d)  Recent  Plan  Initiatives 


The  Plan  has  devoted  a  considerable  amount  of  effort  to  redressing  some  of  the  problems 
experienced  by  refugees. 

The  number  of  immigration  matters  handled  by  the  Plan  over  the  past  year  has  increased 
tremendously.  In  the  fiscal  year  1989-90,  approximately  8,500  immigration  cases  were 
completed  on  legal  aid  certificates.  This  compares  with  approximately  1,600  completed 
cases  the  previous  fiscal  year.  In  the  first  six  months  of  this  calendar  year,  the 
Metropolitan  Toronto  Legal  Aid  Office,  which  receives  the  bulk  of  these  applications, 
opened  3,353  refugee  files,  representing  4,547  refugee  claimants,  a  four-fold  increase  over 
the  corresponding  period  in  1989. 

Three  to  four  years  ago,  there  were  a  handful  of  lawyers  handling  immigration  matters. 
Today,  the  Plan  has  a  panel  of  209  lawyers,  administered  by  the  Toronto  Office,  and  40  to 
50  in  Welland,  the  next  largest  catchment  area  for  refugees.  The  Plan  has  been 
instrumental  in  educating  the  bar  in  the  area  of  immigration  law. 

Under  the  designated  counsel  programme,  the  Plan  is  responsible  for  appointing  panels  of 
immigration  lawyers  to  represent  refugee  claimants  at  border  inquiries  and  on  any 
necessary  applications  for  judicial  review  before  the  Federal  Court  of  Appeal.  These  panels 
have  been  appointed  in  1 1  area  offices  corresponding  to  border  points  in  Ontario.  The  Plan 
assumed  responsibility  for  the  programme  in  January,  1989. 

The  cost  of  these  legal  services,  along  with  a  portion  of  the  administrative  costs,  is  passed 
along  to  the  federal  government  pursuant  to  section  30  of  the  amended  Immigration  Act  and 
to  an  agreement  between  the  federal  government,  the  provincial  government,  and  the 
Ontario  Legal  Aid  Plan. 

Staff  from  the  Plan  meet  regularly  with  immigration  officials  from  the  Commission, 
Toronto  and  Mississauga  Adjudication  and  Enforcement,  and  members  of  the  Immigration 
and  Refugee  Board  to  keep  abreast  of  developments  and  changes  in  the  immigration  field. 
Staff  at  the  Toronto  Office  are  responsible  for  conveying  any  changes  that  occur  to  other 
offices  dealing  with  immigration  work.  Additionally,  Toronto  staff  liaise  with  the 
representative  of  the  Canadian  Bar  Association,  Immigration  sub-section,  to  keep  apprised 
of  developments  in  the  area. 

In  April,  1990,  the  Plan  held  a  mandatory  seminar  for  immigration  panel  lawyers  in 
Toronto.  This  seminar  involved  the  immigration  bar,  the  Immigration  and  Refugee  Board, 
the  United  Nations  High  Commissioner  for  Refugees,  and  the  Department  of  Justice. 
Placement  on  the  panel  is  the  result  of  attendance  at  this  training  seminar  and  other 
programmes,  as  well  as  experience  in  the  area. 

To  the  extent  possible,  and  in  fairness  to  other  members  of  the  panel,  the  Plan  attempts  to 
assign  counsel  on  the  basis  of  stated  expertise  in  certain  areas.  In  the  view  of  the  Plan, 
counsel  are  described  as  "quite  flexible"  in  transferring  certificates  or  having  other  counsel 
come  in,  as  long  as  counsel  are  members  of  the  panel.  However,  the  Plan  recognizes  that 
there  may  be  situations  where  clients  are  unhappy  with  the  counsel  that  has  been 
designated.  It  also  acknowledges  that  sometimes  counsel  cannot  contact  their  client  until 
the  hearing. 
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This  was  foreseen  at  the  inception  of  the  programme.  Simply  stated,  it  is  a  matter  of 
logistics.  In  the  majority  of  cases,  counsel  does  not  have  the  address  and  phone  number  of 
the  client.  Once  counsel  has  been  assigned,  the  Area  Office  contacts  the  lawyer,  providing 
whatever  information  is  available.  The  Counsel  is  responsible  for  contacting  the  client.  If 
the  client  contacts  the  area  office,  they  are  advised  as  to  counsel  and  are  told  to  contact  the 
lawyer  immediately. 

The  Plan  has  also  taken  step  to  minimize  delays.  In  recognition  of  the  large  number  of 
refugee  claimants  and  the  short  turn-around  time,  especially  with  respect  to  appeals,  the 
Toronto  Office  has  implemented  procedures  to  give  counsel  quicker  authority. 

4.  Inmates  and  Persons  Before  the  Courts 

Organizations  and  Agencies  Consulted.  We  had  very  little  difficulty  gaining  the 
cooperation  of  organizations  and  agencies  that  represent  the  needs  of  persons  in  jail  and 
before  the  courts.  In  total,  we  talked  with  eight  different  organizations  serving  the  needs  of 
this  target  population. 

a)  The  Question  of  Accessibility 

►  Client  and  staff  awareness  of  the  certificate  system.  The  respondents 
report  that  this  client  group  is  fairly  knowledgeable  about  their  rights  and 
entitlements.  Some  of  their  clients  have  been  in  and  out  of  jail  several  times.  These 
individuals  become  very  familiar  with  the  procedures.  Clients  who  are  new  to  the 
system  ,  as  in  the  case  of  first  offenders,  may  be  less  aware.  However,  there  are  a 
number  of  mechanisms  in  place  to  minimize  the  likelihood  that  clients  appear  before 
the  courts  without  counsel: 

Duty  Counsel  is  widely  available  to  accused  persons. 

There  are  videos  in  some  of  the  jails  to  inform  clients  about  the  availability 
of  legal  aid. 

Prisoners  share  information  in  some  cases,  misinformation. 

Anyone  who  is  not  aware  through  one  of  these  means,  will  be  instructed  by 
the  Court 

Organizations  like  the  Salvation  Army,  the  Quakers,  and  the  John  Howard's 
Society  are  also  available  to  bridge  any  information  gap  that  might  exist. 
—These  organizations  have  members  at  court  and/or  touring  the  detention 
centres. 

Notwithstanding,  a  number  of  problems  were  identified. 

The  perception  exists,  perpetuated  by  officials  and  other  prisoners  that  non- 
Canadians  are  ineligible  for  certificates.  Respondents  believe  this  gap  needs 
to  be  redressed  through  some  type  of  information  campaign. 

It  has  been  suggested  that  the  most  credible  contact  person  for  Native 
inmates  is  the  Native  Liaison  Worker.  Currently  only  a  handful  of  centres 
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post  information  on  these  workers.  Native  groups  would  like  to  see  this 
information  gap  redressed. 

In  addition  to  information  gaps,  clients  are  also  misinformed  about  such 
things  as  summary  convictions.  While  clients  may  be  ineligible  for  a 
certificate  for  a  first  offence,  they  may  be  eligible  for  a  certificate  for  a 
second  offence.  Few  clients  are  reportedly  aware  of  this.  Conversely, 
clients  may  assume  that  they  are  automatically  eligible  for  a  certificate  based 
on  past  experience  with  the  Plan.  Some  clients  do  not  know  that  they  can 
appeal  a  refusal  for  a  certificate. 

To  the  extent  the  advocacy  groups  provide  information  for  this  client  group,  they 
need  up-to-date  information  on  the  Plan.  Some  of  the  organizations  are  unclear 
about  what  is  covered  under  the  Plan,  the  criteria  used  to  determine  financial 
eligibility,  and  so  forth.  The  information  that  is  currently  available  is  funnelled 
through  lawyers.  Community  groups  would  like  to  directly  receive  more 
information  about  the  Plan.  They  believe  an  information  session  with  officials  from 
the  Plan  would  be  useful.  Information  should  be  available  for  distribution  to  this 
client  group  in  languages  other  than  English  or  French.  This  information  should  be 
clearly  stated  and  it  should  use  simple  concepts. 

>•  Availability.  The  respondents  conclude  that,  in  the  main,  "the  system  seems  to 
be  working  fairly  well"  for  this  target  group.  While  their  clients  complain  about  the 
police,  the  guards,  and  the  courts,  the  respondents  receive  few  complaints  about 
legal  aid.  The  situation  is  less  clear  for  individuals  who  experience  language  and 
cultural  barrier.  Clients  with  communications  problems,  such  as  immigrants  and 
refugees,  tend  to  be  less  well-informed  than  others.  The  information  that  is 
available  is  available  in  English.  Until  interpreters  can  be  found  to  bridge  the 
communications  gap,  these  individuals  are  basically  isolated.  They  may  not 
understand  the  process.  They  may  not  even  know  legal  aid  exists.  At  the  same 
time,  it  was  suggested  that  delays  in  obtaining  interpreters  for  these  clients  can 
result  in  clients  being  remanded  for  an  additional  period  of  time  while  an  interpreter 
is  found.  One  respondent  reported  that  interpreters  are,  in  fact,  not  being  sent  to  the 
detention  centres.  Clients  must  wait  until  they  get  to  court.  The  task  of  filling  out 
the  application  forms  has  apparently  fallen  to  the  court  interpreters.  This  leads  to 
delays,  since  it  is  often  difficult  to  find  a  lawyer  until  the  certificate  is  issued. 

>  Willingness  to  use.  Some  clients,  particularly  those  who  are  new  to  the 
country,  are  apprehensive.  These  clients  are  concerned  that  the  information 
provided  to  legal  aid  may  be  communicated  to  other  government  agencies  and 
departments  and  used  as  grounds  for  eviction  or  to  limit  their  benefits.  Other 
groups  -  Native  inmates  and  women,  particularly  with  respect  to  custody  issues  - 
take  the  position  that  "representation  won't  do  any  good,  so  why  bother?” 
However,  to  the  extent  clients  are  aware  both  of  their  rights  and  the  need  for 
representation,  respondents  believe  they  are  willing  to  use  the  service. 

b)  Eligibility:  Barriers  Encountered 

>  The  determination  process.  One  respondent  suggested  that  Legal  Aid  suffers 
from  some  of  the  same  problems  as  Welfare:  "Rules  and  regulations  prevail. 
Clients  spend  a  lot  of  time  waiting  and  are  then  rushed  through  the  system."  As  a 
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result,  the  experience  tends  to  be  intimidating,  particularly  for  clients  who  have 
poor  verbal  skills  or  difficulty  articulating  their  needs. 

Immigrants  who  have  language  difficulties  w'ere  reported  to  experience  additional 
problems.  Often  they  do  not  understand  the  process.  They  may  not  understand  the 
charge,  or  the  implications  of  the  charge.  Some  may  be  functionally  illiterate.  They 
may  not  know  which  questions  to  ask  or  how  to  present  the  case.  As  a  result,  they 
may  appear  "uncooperative". 

In  situations  where  staff  are  perceived  to  exercise  a  fair  degree  of  discretion  over 
who  should  or  should  not  receive  a  certificate,  the  way  in  which  the  client  is 
perceived  may  be  critical  to  the  outcome.  Reference  was  made  to  the  arbitrary 
nature  of  the  process.  A  client  may  be  refused  a  certificate  in  one  jurisdiction,  but 
approved  in  another  without  any  explanation  of  why.  The  issue  of  variability 
across  areas  in  approval  rates  is  discussed  in  Chapter  V  above.  In  that  chapter  it 
was  noted  that  total  approval  rates  ranged  across  areas  from  60%  to  95%. 

Some  concern  was  expressed  about  the  negative  publicity  that  surrounds  refugees 
and  its  potential  negative  impact  on  the  application  process.  There  was  a  feeling 
that  staff  perceive  some  of  the  groups  to  be  "abusing  the  system".  All  of  these 
factors  are  believed  to  affect  the  outcome. 

►  Financial  Eligibility.  Few  clients  seeking  certificates  for  criminal  offences  are 
refused  a  certificate.  Difficulties  arise  when  the  individual  has,  in  addition  to  the 
criminal  charge,  immigration  problems. 

►  Coverage.  A  number  of  problems  were  targeted  for  criticism  under  the  issue  of 
coverage: 

Family  sponsored  immigrant  children.  While  certificates  tend  to  be  awarded 
to  sponsored  children  for  serious  offences,  there  is  a  perceived  tendency  to 
deny  certificates  for  petty  offences. 

Immigration  Hearings.  For  a  sentence  exceeding  six  months,  an  individual 
may  be  deemed  deportable,  even  if  they  are  a  landed  immigrant  Clients  are 
often  unaware  that  they  are  on  a  "detention  hold"  --  to  determine  whether 
they  will  be  allowed  to  remain  in  the  country  --  until  the  day  of  their  release. 
While  the  client  may  qualify  for  a  certificate  for  the  criminal  offence,  that 
certificate  does  not  cover  the  immigration  hearing.  Consequently,  the 
individual  may  be  left  without  representation  at  the  immigration  hearing. 

_  (Coverage  does  not  automatically  extend  from  the  criminal  proceeding  to 
incorporate  an  immigration  proceeding  if  the  convicted  party  is  a  landed 
immigrant.  The  applicant  would  need  to  apply  separately,  but  would  be 
covered  under  the  Plan.) 

The  government  provides  designated  counsel  for  the  credible  basis  hearing, 
the  first  stage  in  the  process  to  determine  eligibility  to  remain  in  Canada  as  a 
refugee.  Many  complaints  were  voiced  about  the  quality  of  designated 
counsel.  Some  counsel  are  purportedly  "very  poor"  with  little  or  no 
knowledge  of  the  political  climate  of  the  client's  home  region.  Often  they 
have  had  no  time  to  prepare  for  the  hearing.  (Refer  to  section  3,  ethnic, 
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racial  and  linguistic  minorities,  point  d)  for  a  discussion  of  recent  Flan 
initiatives  on  the  refugee  issue.) 

Given  the  short  time  line,  it  was  suggested  that  legal  aid  become  involved  with 
these  cases  as  early  as  possible.  It  was  also  suggested  that  Plan  staff  become  better 
informed  about  changes  to  the  immigration  law  so  they  can  respond  more 
effectively  to  the  needs  of  this  client  group.  (Refer  to  section  3,  ethnic,  racial  and 
linguistic  minorities,  point  d)  for  a  discussion  of  recent  plan  initiatives  on  the 
refugee  issue.) 

Certificates  for  specific  actions.  Clients  who  are  involved  in  immigration 
hearings  may  require  several  reviews.  Immigrants  on  detention  hold  are 
reviewed  every  seven  days.  Currently,  certificates  are  issued  for  one 
review.  Clients  have  to  re-apply  for  additional  reviews.  Respondents 
report  there  is  insufficient  time  to  do  so.  Lawyers  are  reportedly  handling 
these  additional  reviews  for  free.  If  they  decide  at  some  point  to  withdraw 
these  services,  respondents  fear  that  clients  may  be  left  without 
representation. 

Interpreters.  Since  people  can  often  "give  a  better  account  of  themselves  in 
their  own  language",  the  availability  of  interpreters  is  critical  to  the  process. 
Respondents  report  that  the  coverage  for  interpreters  is  insufficient,  both  in 
terms  of  dollars  allocated  and  hours  allowed.  (There  is  no  limit  on  the 
number  of  hours  covered  by  the  Plan.  In  the  case  of  refugee  claimants,  a 
lawyer  can  obtain  the  first  six  hours  of  interpreter  services,  without 
permission.  The  current  rate  paid  by  the  Plan  for  interpreters  is  $27.50  for 
the  first  hour  and  $16.50  for  every  subsequent  hour.) 

Offences  under  the  Provincial  Offences  Act.  Concern  was  expressed  that 
these  offences  are  "not  covered  under  the  Plan".  Some  are  relatively 
straightforward;  others,  however,  require  legal  counsel.  At  present, 
students  handle  these  cases  through  the  Student  Legal  Aid  Societies.  It  was 
suggested  that  students  may  be  more  willing  than  experienced  lawyers  to 
plead  the  client  guilty.  Similar  concerns  were  expressed  with  respect  to 
summary  convictions,  especially  in  the  case  of  immigrants  charged  with  a 
first  offence.  (As  noted  earlier,  offences  that  may  lead  to  incarceration  or  a 
loss  of  livelihood  are,  in  fact,  covered.) 

Representation  in  institutions.  When  problems  develop  between  prisoners 
— or  between  a  prisoner  and  the  administration  it  may  be  resolved  by  either 
laying  a  criminal  charge  or  following  the  "internal  disciplinary  route". 
Clients  have  no  recourse  to  the  Plan  under  the  internal  disciplinary  route. 
Respondents  report  there  may  be  a  need  for  legal  counsel  under  these 
circumstances.  (Discussed  below  in  section  d)  Recent  Plan  Initiatives.) 

Parole  Hearings.  Another  situation  not  currently  covered  under  the  Plan, 
where  respondents  believe  the  client  may  require  a  lawyer,  is  at  their  parole 
hearing.  The  parole  hearing  is  the  key  to  determining  whether  the  individual 
will  be  released  or  not.  Currently,  clients  are  allowed  to  have 
representation,  but  not  necessarily  a  lawyer.  Lawyers  at  parole  hearings  do 
not  have  standing  as  counsel.  (Discussed  below  in  section  d.) 
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c)  Quality  of  Service 


There  is  the  perception,  among  respondents,  that  the  quality  of  service  provided  under  legal 
aid  is  "not  as  good"  as  that  provided  by  private  counsel.  The  respondents  believe  that  there 
is  a  greater  tendency  among  lawyers  working  for  legal  aid  clients  to  plea  bargain  legal  aid 
clients.  Pan  of  the  problem  is  attributed  to  the  tariff.  Lawyers  fail  to  explore  alternatives  to 
incarceration  because  they  are  not  reimbursed  for  the  work  and  time  involved.  Clients 
agree  to  plea  bargain  to  minimize  the  amount  of  "dead  time"  involved  which,  in  some 
cases,  can  amount  to  months.  Lawyers  are  also  criticized  for  "communicating  almost 
nothing  to  the  client". 

d)  Recent  Plan  Initiatives 

In  response  to  concerns  about  a  perceived  lack  of  consistency  in  the  way  that  applications 
for  certificates  from  inmates  were  being  handled  by  the  three  Area  Offices  in  the  Kingston 
region,  a  series  of  meetings  and  discussions  were  held  between  the  Plan  and  a  number  of 
interested  parties.  This  led  in  mid-1989  to  the  preparation  and  issuance  of  a  set  of 
guidelines  regarding  the  provision  of  certificates  to  federal  inmates.  Among  the  matters 
covered  by  these  guidelines  were: 

►  That  inmates  should  be  treated  the  same  as  any  other  citizen  in  regards  to  liquid 
assets  and  financial  eligibility,  and  (generally)  in  regard  to  matrimonial  matters. 

►  That  certificates  should  not  be  issued  for  parole  hearings  unless  an  opinion  letter 
has  been  received  from  counsel  to  the  effect  that  a  lawyer  would  be  of  assistance  at 
the  hearing.  Certificates  may  be  issued  for  the  limited  purpose  of  helping  an  inmate 
to  prepare  for  his  hearing. 

►  That  certificates  should  be  issued  for  discipline  hearings  involving  serious  offences, 
and  may  be  issued  for  other  offenses  based  on  an  opinion  letter  from  counsel. 

►  That  certificates  should  be  issued  for  post-suspension  hearings,  detention  hearings 
and  (based  on  an  opinion  letter)  to  assist  with  sentence  calculation. 

►  That  certificates  should  not  be  issued  for  appeals  of  deportation  orders. 

On  a  related  matter,  the  Plan  is  seeking  to  expand  the  geographical  coverage  of  the  Queen's 
Correctional  Law  Project  to  include  W ark  won  h  Institution. 


5.  —Persons  with  Disabilities 

This  section  of  the  report  examines  the  question  of  accessibility  from  the  perspective  of 
disabled  persons,  in  general.  Barriers  that  are  unique  to  involuntary  psychiatric  patients  are 
discussed  later  in  this  chapter. 

Statistical  Background.  Among  applicants  for  certificates  during  the  spring  and 
summer  of  1989  who  gave  their  consent  to  be  surveyed  as  part  of  this  study,  18% 
identified  themselves  as  disabled  (according  to  the  World  Health  Organization  definition). 
This  figures  compares  with  an  estimated  13.9%  incidence  of  disabilities  among  the  general 
population  of  Ontario.  The  types  of  disabilities  reported  most  frequently  by  consenting 
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applicants  were  those  related  to  mobility  (60%),  psychiatric  problems  (19%),  vision  (7%), 
and  hearing  (7%).  Among  disabled  applicants,  45%  were  applying  for  criminal 
certificates,  and  55%  were  applying  for  civil  certificates  (compared  to  47%  and  53%, 
respectively  for  all  applicants).  The  overall  approval  rate  for  applications  from  disabled 
persons  v  .s  82%  (compared  to  79%  for  all  applicants). 

Organizations  and  Agencies  Consulted.  In  our  initial  round  of  contacts,  we 
telephoned  10  organizations  affiliated  with  the  disabled  community  to  request  a  meeting  to 
discuss  legal  aid  in  Ontario.  Some  of  the  groups  contacted  are  umbrella  organizations 
serving  clients  with  a  variety  of  disabilities;  others  focus  on  persons  with  a  specific 
disability  (vision,  hearing,  etc.). 

In  some  cases,  we  telephoned  the  organization  two  and  three  times  in  an  attempt  to  identify 
the  appropriate  contact  person.  We  had  minimal  success  arranging  interviews  with  these 
groups.  While  they  were  interested  in  the  issue  of  accessibility,  in  general,  in  the  majority 
of  cases  they  had  no  direct  knowledge  pertinent  to  the  study.  Most  referred  us  to  other 
organizations,  the  Advocacy  Resource  Centre  for  the  Handicapped  (ARCH)  and  to  some  of 
the  other  Clinics. 

The  information  contained  in  this  section  of  the  report  is,  therefore,  drawn  from  a  limited 
number  of  sources:  the  Abella  Report,  lecture  notes  for  the  Bar  Admission  Course,  Law 
and  Persons  With  Disabilities  (1989-1990),  and  a  handful  of  interviews  (eight)  with  groups 
such  as  ARCH,  some  of  the  clinics,  the  Canadian  Hearing  Society,  and  a  couple  of 
community  centres  that  provide  services  to  persons  with  disabilities. 

a)  The  Question  of  Accessibility 

Disabilities  are  diverse  and  vary  in  degree  of  severity.  As  Abella  notes  in  the  report, 
Access  to  Legal  Services  for  the  Disabled ,  whether  a  disabled  person  will  be  able  to  obtain 
adequate  legal  services  depends  on  the  nature  of  the  disability,  the  type  of  legal  problem 
encountered,  the  person's  geographic  location  within  Ontario,  and  their  financial  situation. 
The  nature  and  severity  of  the  barriers  encountered  thus  vary,  depending  upon  a  number  of 
variables.  Some  of  the  problems  faced  by  disabled  persons  fall  outside  the  jurisdiction  of 
the  Plan.  These  problems  are  noted,  however,  because  they  hinder  this  target  group’s 
access  to  legal  services. 

►  Client  and  staff  awareness  of  the  certificate  system.  It  is  very  difficult  to 
determine  how  well  informed  disabled  persons  are  with  respect  to  legal  aid. 
Clearly,  the  community  is  becoming  more  knowledgeable  about  its  rights  and 
entitlements.  Organizations  like  the  Advocacy  Resource  Centre  for  the 
Handicapped  have  been  instrumental  in  assisting  people  with  disabilities  to 
overcome  barriers  that  have  historically  limited  their  access  to  the  community.  In 
the  early  eighties,  ARCH  took  cases  that  highlighted  the  gaps  in  service  delivery. 
Today,  ARCH  is  primarily  involved  in  test  cases.  It  encourages  clients  to  go 
directly  to  the  Clinics.  One  of  ARCH’s  stated  objectives  is  to  provide  rights 
information  to  people  with  disabilities. 

Similar  to  other  groups,  organizations  and  agencies  serving  this  client  group  vary  in 
the  amount  of  knowledge  they  have  about  legal  aid.  Some  groups  appear  to  be 
better  informed  than  others.  There  is  general  confusion  about  the  certificate  and 
clinic  sides  of  the  Plan. 
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None  of  the  respondents  had  a  clear  sense  of  how  much  community  outreach  is 
being  done.  The  clinics  were  identified  as  a  source  of  outreach  activity.  The  clinics 
indicated  that  resources  limit  the  amount  they  can  do.  They  recognize  that  "more 
needs  to  be  done". 

Respondents  suggested  a  couple  of  strategies  the  Plan  might  employ  to  better 
acquaint  disabled  persons  with  legal  aid: 

More  effective  collaboration  with  the  agencies  providing  services  to  the 
client.  The  support  and  knowledge  of  workers  in  these  agencies  is  critical. 
Rather  than  media  campaigns,  the  Plan  should  focus  on  community 
development.  It  should  develop  an  information  package  for  staff  that  helps 
them  develop  the  ability  to  recognize  a  legal  problem  when  it  arises  and  the 
knowledge  to  access  the  necessary  services. 

Respondents  were  split  on  the  question  of  how  to  target  information  to  the 
client  group.  The  information  that  is  available  is  often  written  at  a  level 
beyond  the  language  capabilities  of  the  clients.  Some  respondents 
suggested  that  information  targeted  directly  at  the  client  group  should  be 
written  in  "plain  language".  One  respondent  suggested  that  it  should  be  in 
"bookmark  format",  three  steps  and  a  telephone  number.  Other  respondents 
were  not  sure  written  materials  would  suffice  since  many  disabled  people 
are  unable  to  read. 

Whatever  form  the  information  sessions  eventually  take,  the  key  is  dialogue  with 
the  community. 

►  Availability.  It  is  unclear  from  our  discussions  how  much  difficulty  disabled 
persons  encounter  applying  for  legal  aid.  According  to  some  of  the  Clinics  that  do 
"a  fair  number  of  referrals  to  the  area  offices",  nobody  has  returned  to  complain 
about  their  treatment  or  to  complain  that  they  have  been  refused  a  certificate.  "The 
Certificate  side  seems  to  be  doing  a  fairly  good  job."  Other  respondents  expressed 
some  reservations  about  the  process.  They  feel  the  key  is  the  presence  of  an 
advocate. 

Some  problems  precede  the  application  process.  As  we  noted  earlier,  the  nature 
and  severity  of  the  barriers  encountered  vary  depending  on,  among  other  things,  the 
nature  of  the  disability.  For  some  disabled  persons,  getting  to  the  area  office  can  be 
a  daunting  experience.  To  add  to  the  problem,  some  individuals,  may  not 
remember  details  well.  They  may  be  confused  and  become  more  confused  in  a 
system  that  is  rigid  and  inflexible.  They  are  easily  discouraged  and  easily 
intimidated.  Oftentimes  this  will  lead  them  to  withdraw  from  the  situation, 
physically  and  psychologically. 

People  interacting  with  disabled  persons  may  experience  a  general  sense  of 
discomfort  or  unease  in  the  situation;  moreso  where  the  disability  is  severe.  This 
may  hinder  the  interaction.  Clients  may  require  interpreters.  The  quality  and 
availability  of  interpreter  services  varies  widely.  Sometimes  literal  interpretations 
are  not  enough.  Interpreters  have  to  be  sensitive  to  the  issues  facing  the 
community.  In  short,  there  is  a  need  for  interpreters  who  understand  both  legal 
issues  and,  in  the  case  of  the  hearing  impaired,  deaf  issues. 
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Respondents  noted  that  while  they  have  friends  and  advocates  in  the  legal  system, 
sympathetic  to  the  needs  of  their  clients,  there  is  a  general  lack  of  sensitivity  on  the 
part  of  Plan  staff  and  lawyers  to  these  clients.  Similar  to  many  of  the  repons  that 
have  been  tabled  on  the  needs  of  disabled  clients,  the  respondents  argue  for  a 
bridging  mechanism  between  the  client  and,  in  this  case,  legal  aid  to  facilitate  the 
process;  in  short,  a  formalized  system  of  advocacy. 

►  Willingness  to  use.  Respondents  report  that  combination  of  factors  may  affect 
the  client's  willingness  to  use  the  service.  In  some  cases,  clients  are  hesitant  to 
pursue  legal  redress,  particularly  in  instances  where  they  are  dependent  on  the 
caregiver.  The  major  problem,  however,  is  the  availability  of  support  networks. 
Many  people  find  it  difficult  to  access  services  on  their  own. 

Psychiatric  patients  in  the  provincial  hospitals  and  some  developmentally  disabled 
persons  have  access  to  advocates  through  the  Psychiatric  Patient  Advocate  Office 
(PPAQ)  and  the  Adult  Protective  Services  Program  (APS).  Workers  in  these 
programs  assist  their  clients  to  determine  when  legal  services  are  required  and,  in 
the  case  of  the  APS  workers,  may  accompany  clients  to  the  area  office.  There  are, 
however,  a  limited  number  of  workers.  Many  clients  are  waiting  for  this  type  of 
support.  Also,  while  the  PPAO  has  been  instrumental  in  ensuring  that  psychiatric 
patients  are  made  aware  of  their  rights,  the  program  is  a  limited  response  to  the 
needs  of  this  client  group  (See  the  section  below  on  Involuntary  Psychiatric 
Patients). 

The  ability  to  access  legal  services,  then,  is  often  conditioned  by  the  availability  of 
support  networks  that  can  prepare  the  client  for  the  interview(s)  and,  where 
necessary,  can  accompany  them.  Respondents  believe  that  many  vulnerable  adults 
fall  through  the  service  cracks.  These  individuals  may  never  get  to  the  stage  of 
applying  for  a  certificate.  Respondents  expressed  concern  that  these  individuals 
may  have  little  to  no  knowledge  of  their  rights. 

b)  Eligibility:  Barriers  Encountered 

>•  The  determination  process.  Again,  depending  on  the  nature  and  severity  of 
the  disability,  people  with  disabilities  may  have  difficulty  communicating.  This 
could  stem  from  a  combination  of  factors:  the  disability  itself,  limited  education, 
poor  interpersonal  skills,  poor  lifestyle  skills,  poor  language  skills,  and  in  some 
cases,  medication.  In  some  cases,  individuals  may  not  be  able  to  read.  These 
problems  may  hinder  not  only  the  individual's  ability  to  articulate  their  needs,  but 
also  their  ability  to  understand  the  process. 

Respondents  feel  there  is  still  "a  lot  of  prejudice  out  there".  "There  is  no  problem  if 
workers  accompany  the  client,  "but  it  is  another  matter  if  clients  go  on  their  own." 
Interestingly,  the  respondents  believe  that  the  support  required  by  these  clients  is 
more  readily  available  at  the  clinics  than  at  the  area  offices. 

►  Financial  eligibility.  In  general  ,  the  financial  criteria  are  not  perceived  to  be  a 
problem  for  this  client  group.  Disabled  people  qualify  financially.  At  one  point, 
the  means  test  to  determine  eligibility  did  not  recognize  expenses  incurred  by 
disabled  persons.  This  has  since  been  rectified.  However,  unless  they  are 
prompted,  clients  may  not  always  identify  disability-related  expenses. 
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>  Coverage.  Many  of  the  respondents  do  not  know  enough  about  the  issue  of 
coverage  to  comment  They  identified  several  issues  they  believe  are  critical  to  this 
client  group  and  suggested  that  if  these  issues  are  not  covered  under  the  Plan,  they 
should  be,  things  such  as  guardianship,  custody  of  children,  divorce,  and  human 
rights. 

The  cost  of  interpreters  is  a  major  problem  for  the  hearing  impaired.  If  the  client  is 
awarded  a  certificate,  the  interpreter  is  fully  covered.  If  not,  and  the  lawyer  will  not 
assume  the  cost,  the  client  is  responsible.  Respondents  noted  that  the  plan  to  loan 
telecommunications  devices  for  the  deaf  (TDD)  to  lawyers  with  deaf  clients  to 
minimize  reliance  on  third  parties  has  never  been  implemented.  Outside  the  Toronto 
area  the  problem  worsens-there  is  less  equipment,  fewer  interpreters,  and  less 
awareness  of  the  issues. 

c)  Quality  of  Service 

In  general,  there  is  the  feeling  that  this  client  group  is  not  particularly  well  served  by  the 
Plan.  Getting  the  certificate  is  only  part  of  the  problem.  Similar  to  some  of  the  other 
groups,  agencies  and  organizations  serving  this  client  group  have  developed  a  list  of 
"sympathetic  lawyers".  Even  so,  disabled  persons  have  difficulty  finding,  retaining  and 
using  a  lawyer.  As  we  noted  earlier,  ARCH,  the  clinic  devoted  to  the  needs  of  disabled 
clients,  is  today  primarily  involved  in  test  cases. 

Vulnerable  adults  are  recognized  to  be  "difficult  to  work  with".  It  often  takes  longer  to 
look  after  their  legal  needs.  Lawyers  are  often  required  to  develop  different  ways  to 
converse  with  and  to  inform  these  clients.  In  some  cases,  lawyers  are  unwilling  to 
represent  these  clients.  This  is  particularly  true  where  there  is  a  history  of  mental  illness. 
In  other  cases,  while  lawyers  will  take  the  case,  they  are  reported  to  have  come  up  with 
systems  "to  minimize  the  workload".  And  in  cases  where  clients  lack  advocate  support, 
there  is  concern  that  lawyers  tend  to  substitute  their  will  for  the  will  of  the  client 

d)  Recent  Plan  Initiatives 

As  of  December  1,  1988,  the  Provincial  Director  had  established  that  eight  of  the  47  Area 
Offices  were  not,  at  that  time,  wheelchair  accessible.  The  survey  of  Area  Directors 
conducted  for  this  review  identified  seven  such  offices.  Over  time,  it  is  the  Plan's  intention 
to  make  all  Area  offices  wheelchair  accessible.  As  the  leases  of  premises  which  are  not 
accessible  expire,  they  will  not  be  renewed.  It  was  noted  that  in  offices  which  are  not 
currently  accessible,  staff  go  to  the  client's  home  or  hospital  in  order  to  take  applications. 
With  respect  to  the  use  of  telecommunications  devices  for  the  hearing  disabled,  only  the 
York  County  Area  office  currently  has  a  TDD  number.  At  present,  there  are  no  plans  to 
equip  other  offices  with  TDD  equipment  due  to  limited  financial  resources.  This  number 
can,  however,  be  reached  from  across  the  province. 

The  Plan  has  been  involved  in  several  initiatives  to  sensitize  lawyers  to  the  needs  of 
disabled  clients  through  such  mechanisms  as  the  Bar  Admissions  Course. 

6.  Involuntary  Psychiatric  Patients 

The  information  for  this  section  of  the  report  is  drawn  largely  from  secondary  sources.  We 
have  attempted  to  update  the  materials  through  discussions  with  knowledgeable  experts  in 
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the  field,  such  as  informants  from  the  Advocacy  Resource  Centre  for  the  Handicapped 
(ARCH),  the  Psychiatric  Patient  Advocate  Office  (PPAO),  some  of  the  clinics,  and  lawyers 
serving  this  client  group. 

The  studies  we  reviewed  for  this  section  of  the  report  tend,  in  the  main,  to  examine  the 
issue  of  accessibility  from  the  perspective  of  disabled  persons  in  general.  In  many  cases, 
these  studies  focus  on  problems  that  extend  well  beyond  the  certificate  system.  As  such, 
much  of  the  literature  is  only  peripherally  relevant  to  the  issue  at  hand.  To  the  extent 
possible,  we  will  limit  our  discussion  to  difficulties  involuntary  psychiatric  patients 
experience  in  accessing  legal  aid  in  Ontario.  For  a  more  complete  review  of  the  literature 
refer  to  Appendix  B. 

a)  The  Question  of  Accessibility 

►  Client  awareness  of  the  certificate  system.  There  is  considerable  concern 
expressed  in  some  of  the  earlier  studies,  that  residents  of  institutions  were  often 
unaware  of  their  rights.  Psychiatric  hospitals  were  often  inaccessible  making  it 
difficult  to  contact  lawyers.  If  patients  were  aware  of  their  rights,  they  were  often 
afraid  to  exercise  these  rights.  Under  the  terms  of  their  detention,  patients  were 
entitled  to  a  review  of  their  status.  Patients  were  responsible  to  initiate  the  request 
for  review. 

Several  of  the  studies  we  have  reviewed  in  Appendix  B  have  taken  the  position  that 
a  formalized  system  of  advocacy  is  necessary  to  ensure  that  patients  in  psychiatric 
hospitals  and  chronic  care  facilities  are  both  informed  of  their  rights  and  are  able  to 
avail  the  support  necessary  to  pursue  these  rights. 

Changes  to  the  Mental  Health  Act ,  along  with  the  establishment  of  the  Patient 
Advocates  Office  and  the  addition  of  rights  advisors  in  the  provincial  hospitals  in 
recent  years,  have  gone  a  long  way  to  addressing  some  of  the  concerns  expressed 
in  these  earlier  studies,  particularly  as  they  relate  to  involuntary  psychiatric  patients 
in  the  provincial  hospitals. 

Under  current  legislation,  doctors  must  complete  a  Form  3  (initial  committal)  or 
Form  4  (subsequent  committals)  in  order  to  involuntarily  commit  a  patient.  The 
rights  advisor  or  legal  aid  Area  Director  in  the  case  of  hospital  admissions  must  be 
notified  of  the  involuntary  commitment  This  sets  in  motion  a  procedure  that  results 
in  a  visit  by  the  rights  advisor  or  duty  counsel,  in  the  case  of  general  hospitals. 

In  the  provincial  hospitals,  it  is  the  role  of  the  rights  advisor  to  contact  the  patient 
following  their  detention  and  inform  them  of  their  right  to  challenge  the  detention 
order.  The  rights  advisors  provide  information  when  individuals  are  initially 
committed;  when  a  committal  is  renewed;  when  an  individual  is  declared 
incompetent  to  consent  to  treatment,  to  manage  their  estate,  or  is  declared 
incompetent  to  access  or  release  clinic  records;  or  when  children  aged  10  to  15  are 
admitted  as  informal  patients.  When  requested,  the  rights  advisor  will  refer  the 
patient  to  legal  counsel.  Elsewhere,  it  is  the  role  of  the  hospital  administrator  to 
notify  legal  aid  of  the  detention.  Legal  aid  retains  duty  counsel  from  a  roster  of 
available  lawyers.  Duty  counsel  performs  much  the  same  function  as  the  rights 
advisor,  informing  the  patient  of  their  rights.  As  a  general  rule,  duty  counsel 
cannot  represent  the  patient  before  the  Regional  Review  Board  or  Lieutenant 
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Governor's  Board  of  Review  Hearing  except  in  extraordinary  circumstances,  and 
where  permission  to  do  so  has  been  obtained. 

The  intent  is  to  see  the  patient  within  48  hours  of  receipt  of  the  Form  3  or  4.  This  is 
generally  the  case  in  the  provincial  hospitals.  There  have  been  delays  of  up  to  one 
week  in  some  of  the  general  hospitals  when  staff  mail  the  Form  3  or  4  to  legal  aid. 
The  current  practice  is  to  telephone  the  legal  aid  office  with  the  information. 

Involuntary  psychiatric  patients  in  the  provincial  hospitals,  then,  are  guaranteed 
automatic  access  to  legal  information  through  the  rights  advisor.  The  provincial 
hospitals  have,  in  addition,  print  materials  available  on  a  variety  of  topics:  rights 
and  medication,  rights  and  restraints,  the  rights  of  voluntary  patients.  The  Ministry 
of  Health  has  just  completed  a  Guide  to  Psychiatric  Patients'  Rights  which  will  be 
available  for  distribution  to  patients  on  admission  to  the  facility. 

The  situation  of  involuntary  patients  in  the  general  hospitals  is  less  clear.  In 
general,  duty  counsel  is  available  to  the  patient  at  each  stage  of  the  process. 
However,  unlike  the  provincial  hospitals,  counsel  is  not  available  to  the  client  on¬ 
site  or  on  an  on-going  basis.  To  the  extent  clients  require  this  type  of  on-going 
counselling  to  become  informed  about  and  willing  to  exercise  their  rights,  they  may 
be  at  a  disadvantage.  Also,  to  e  extent  clients  are  counselled  by  different 
individuals  at  each  stage  of  the  process,  it  may  add  to  the  confusion  and  hinder  the 
building  of  trust.  Also,  if  the  detention  order  expires,  staff  are  under  no  obligation 
to  inform  the  patient.  Where  there  is  no  paperwork  to  inform  legal  aid  of  changes 
in  the  patient's  status  or  on-going  monitoring  of  the  patient,  the  patient  could, 
theoretically,  become  lost  in  the  system.  This  is  less  likely  where  the  rights  advisor 
is  on-site. 

The  legal  position  of  voluntary  patients  is,  as  one  respondent  phrased  it, 
"ambiguous"  at  best.  At  any  one  time  there  may  be  several  dozen  patients  in  an 
institution  who,  while  they  are  categorized  as  "voluntary",  remain  so  only  in  so 
long  as  they  agree  to  remain  in  the  facility.  Patients  who  are  detained  but 
categorized  as  "voluntary"  have  none  of  the  protections  available  to  involuntary 
patients--the  right  to  automatic  reviews  or  access  to  the  rights  advisor  or  duty 
counsel.  In  the  provincial  hospitals  these  patients  tend  to  come  to  the  attention  of 
the  rights  advisor.  To  some  extent  this  is  also  true  in  the  general  hospitals--such 
patients  have  come  to  the  attention  of  duty  counsel  (how  is  not  particularly  clear)— 
however,  there  is  no  formal  mechanism  in  place  to  ensure  that  these  patients  are 
informed  of  their  rights. 

In  short,  while  this  client  group  is  generally  informed  about  their  rights,  there  is  the 
potential  for  some  clients  —  both  voluntary  and  involuntary,  including  patients 
under  Lieutenant  Governor's  Warrants  —  to  be  missed.  It  is  anticipated  that  this 
issue  will  be  discussed  in  the  report  on  the  Rights  Advisor  Program. 

>  Availability.  According  to  respondents,  patients  are  rarely  refused  certificates, 
although  requests  for  certificates  for  such  things  as  allegations  of  sexual  abuse, 
physical  assaults  by  staff,  enforced  treatment,  and  restraints  may  be  "looked  at 
more  closely". 
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► 


The  short  time  line  for  the  hearings  under  the  Mental  Health  Act  can  present  some 
problems  pulling  everything  together:  completing  the  application,  getting  approval 
for  the  certificate,  obtaining  a  lawyer,  etc. 

Patients  are  entitled  to  a  review  within  seven  days  of  their  detention.  There  are 
reports  of  delays  in  getting  duty  counsel  in  some  areas  due  to  a  combination  of 
factors: 


While  legal  aid  is  generally  credited  with  responding  promptly  when 
notified,  respondents  stated  that  there  have  been  "occasional  problems" 
getting  legal  aid  to  come  to  take  the  application. 

Problems  notifying  legal  aid.  Respondents  believe  that  sometimes  hospital 
staff  do  not  know  what  to  do  with  a  Form  3  or  4.  In  some  cases,  the  form 
has  been  mailed  to  the  area  office,  leading  to  delays. 

Sometimes  staff  are  slow  to  comply  with  the  requirement  to  inform  the 
rights  advisor  or  legal  aid.  Initially  staff  at  some  of  the  hospitals  were 
resistant  to  the  involvement  of  lawyers.  This  is  much  less  of  a  problem 
today. 

Given  the  fact  that  certificates  are  not  always  approved  in  time  for  the  hearing, 
counsel  oftentimes  represent  the  client  without  approval.  This  has  purportedly 
caused  some  problems  where  lawyers  have  "acted  in  good  faith",  but  not  been  paid. 
In  the  main,  however,  area  offices  are  described  as  "very  accommodating".  In  rare 
instances,  cases  where  the  client  is  financially  able  to  pay  for  legal  services  but 
refuses  to  do  so,  the  area  offices  have  gone  so  far  as  to  reimburse  lawyer.  In  these 
locations,  lawyers  have  experienced  few,  if  any,  problems  representing  clients 
without  approval. 

Willingness  to  apply.  It  is  the  role  of  the  rights  advisor/duty  counsel  to  ensure 
that  the  patient  is  informed  of  their  rights  under  the  Mental  Health  Act ,  their  right  to 
representation,  and  their  right  to  a  Review  Board  Hearing.  It  may  take  months, 
however,  before  the  patient  is  fully  aware  of  who  the  rights  advisor  is,  and  their 
role.  Many  patients,  at  least  initially,  do  not  want  representation  or  a  Review  Board 
Hearing.  Some  concern  was  expressed  by  respondents  that  patients  can  be  easily 
intimidated,  causing  them  to  drop  requests  for  review.  The  fact  that  the  rights 
advisor  is  available,  on  site  but  independent  from  the  institution,  means  that  they  are 
available  to  the  patient  on  an  on-going  basis  to  keep  the  patient  informed  as  their 
status  changes  and  as  they  become  more  cognizant  of  things  around  them.  Patients 
in  the  general  hospitals  have  duty  counsel  available  as  their  status  changes,  but  not 
on  an  on-going  basis,  and  not  the  same  individual.  This  may  have  some  effect  on 
the  individual's  willingness  to  exercise  their  rights. 

While  it  does  not  seem  to  be  a  problem  at  this  point-lawyers  rarely  need  an 
interpreter,  patients  are  for  the  most  part  able  to  converse  in  English-there  is  mixed 
information  on  whether  there  is  a  system  in  place  to  ensure  that  interpreters  are 
available.  Some  hospitals,  at  least  initially  seem  to  have  relied  on  volunteers  for 
interpreter  services.  This  appears  to  have  changed  as  funding  has  been  made 
available  for  independent,  professional  interpreters.  It  may  be  a  problem  in  the 
general  hospitals. 
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b)  Eligibility:  Barriers  Encountered 

►  The  determination  process.  In  many  of  the  provincial  hospitals,  the  rights 
advisor  completes  the  application,  including  the  financial  assessment.  In  the 
general  hospitals,  duty  counsel  takes  the  application. 

By  itself,  it  is  a  long  form.  In  conjunction  with  other  requirements  which  must  be 
met  to  request  a  Review  Board  Hearing,  an  appeal,  or  a  mandatory  Review  Board 
Review,  it  can  be  onerous  task  for  the  patient.  The  Plan  is  credited  with  making 
every  effort  to  simplify  the  process,  which  can  be  stressful  for  clients  who  have 
been  detained.  For  example,  if  someone  is  on  FBA,  outside  of  indicating 
"income"  and  "assets",  there  is  no  requirement  by  the  area  office  to  complete  the 
detailed  assessment. 

►  Financial  eligibility.  The  report  of  the  Ontario  Branch  of  the  Canadian  Bar 
Association  (CBAO)  (1986)  stated  that  patients  may  be  refused  a  certificate  because 
family  partners  or  other  financial  sources  have  the  financial  means  to  pay  for  legal 
costs,  even  though  they  refuse  to  do  so.  Respondents  who  were  questioned  about 
this,  did  not  believe  it  was  a  problem.  In  the  main,  clients  qualify  financially.  (In 
the  majority  of  cases,  the  Plan  would  issue  a  certificate,  even  in  cases  where  fami’v 
partners  or  other  financial  sources  have  the  financial  means  to  pay  for  legal  costs, 
but  refuse  to  do  so.) 

As  with  the  other  groups,  there  was  the  suggestion  that  the  criteria  should  be  raised. 

►  Coverage.  According  to  the  CBAO  (1986)  report,  "coverage  for  Regional 
Review  Board  Hearings  and  Lieutenant  Governor's  Board  of  Review  hearings  is 
available  only  at  the  discretion  of  an  area  director"  and  "approval  for  independent 
psychiatric  assessments  are  often  not  approved  until  too  late  to  be  of  any  use."  The 
first  issue  involving  the  discretionary  nature  of  approval  is  covered  under  the  Legal 
Aid  Regulations.  The  policy  is  to  issue  a  certificate.  With  respect  to  the  latter 
point,  the  area  offices  are  praised  for  being  very  responsive  to  the  need  of  this  client 
group. 

►  Obtaining  a  lawyer.  The  CBAO  report  identified  a  couple  of  problems  we 
reviewed  with  respondents: 

Where  clients  are  seriously  disabled,  lawyers  sometimes  have  difficulty 
knowing  when  and  how  to  take  instruction  from  the  client.  There  is  a  need 
for  lawyers  specialized  in  the  area  of  mental  health  law.  Outside  of  urban 
-centres,  psychiatric  patients  have  difficulty  finding  experienced  lawyers  to 
take  mental  health  law  cases  (CBAO:  1986). 

Cases  involving  psychiatric  patients  are  often  more  time  consuming  than 
other  cases.  Problems  often  arise  in  obtaining  instruction,  obtaining  and 
reviewing  hospital  records,  interviewing  qualified  experts  inside  and  outside 
the  facility.  Also,  lawyers  are  often  involved  in  arrangements  to  ensure  that 
the  patient  is  prepared  for  discharge.  Since  legal  aid  payments  do  not 
always  cover  the  time  and  effort  involved  in  these  cases,  the  tariff 
discourages  lawyers  from  taking  these  cases  (CBAO:  1986). 
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Some  of  the  problem  in  dealing  with  this  client  group  has  been  alleviated  with  the 
provision  of  training  programs,  such  as  the  Bar  Admissions  Course,  to  sensitize 
lawyers  to  the  needs  of  disabled  clients.  Problems  remain,  however.  Mental  health 
law  is  a  new  and  complicated  area  of  the  law.  The  Mental  Health  Act  has  been 
amended  twice  since  1985.  In  the  past,  lawyers  merely  had  to  "state  an  interest"  to 
become  part  of  the  mental  health  panel.  Today,  lawyers  who  wish  to  be  retained  on 
the  mental  health  list  must  complete  a  training  program  on  mental  health  law.  The 
training  course  has  not  been  repeated  each  year.  Some  hospitals  and  lawyers  are 
reportedly  still  using  an  outdated  version  of  the  Act. 

Mental  health  lawyers  noted  that  there  is  not  a  lot  of  support  for  lawyers  in  the  area 
of  review  board  decisions.  Review  board  decisions  are  not  always  consistent. 
Some  areas  are  developing  a  "past  decisions  file"  on  how  review  boards  make 
decisions  to  help  alleviate  some  of  the  confusion. 

The  short  time  lines  create  problems  for  some  patients  obtaining  representation. 
Clients  do  not  always  know  who  they  want  for  counsel.  The  rights  advisors/duty 
counsel  have  lists  of  lawyers  available,  but  they  may  feel  constrained  in  steering 
clients  to  particular  lawyers.  It  appears  that  some  lawyers  have  a  greater  propensity 
to  request  adjournments  at  the  last  moment  than  others. 

Where  necessary,  most  area  offices  approve  requests  for  discretionary  increases. 
However,  some  lawyers  believe  that  given  the  time  available  to  prepare  for  the 
hearings,  such  requests  are  unnecessary.  The  20  hours  to  prepare  are  usually 
adequate  for  a  standard  hearing.  Several  respondents  noted,  however,  that  there 
may  still  be  problems  with  mileage  and  travel  time  under  30  Km. 


c)  Quality  of  Service 

We  could  obtain  no  information  on  the  level  of  client  satisfaction  with  either  staff  at  the 
Plan  or  the  legal  representation  obtained  under  legal  aid. 

7.  Young  Offenders 

We  identified  a  number  of  groups  that  serve  the  needs  of  youth  in  Ontario  and  mailed 
questionnaires  to  these  organizations.  As  well,  many  of  the  groups  serving  women,  native 
Canadians  and  visible  minorities  provide  services  to  young  offenders  as  part  of  their 
mandate.  Unfortunately,  the  survey  data  do  not  identify  problems  unique  to  this  client 
group.  As  such,  we  have  had  to  rely  on  more  quantitative  information  for  this  section  of 
the  report. 

This  section  of  this  report  differs  somewhat  in  format  from  the  preceding  sections  on  other 
special  needs  groups.  This  reflects  the  availability  of  relatively  more  quantitative 
information  on  Young  Offenders  than  was  available  for  the  other  groups  discussed  above. 

Although  persons  under  12  years  of  age  do  not  fall  into  the  12-17  age  range  of  the  Young 
Offenders  Act  as  it  applies  to  Ontario,  available  data  on  this  younger  group  will  be 
presented  here  for  completeness. 
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a)  Accessibility 


Data  for  1987/88  from  the  Plan’s  administrative  system  provide  the  following  profile  of 
applicants  for  certificates  according  to  several  age  groupings. 

►  .03%  of  applicants  (36  out  of  104,000)  are  under  12  years  of  age. 

►  4.1%  of  applicants  are  12-15  years  of  age. 

►  7.2%  of  applicants  are  16-17  years  of  age. 

>►  Of  applicants  under  12  years  of  age,  72%  apply  for  "criminal"  certificates  (This 

may  be  a  coding  anomaly,  as  persons  under  12  cannot  be  charged.),  16%  apply  for 
family  certificates  and  12%  apply  for  other  civil  certificates. 

►  Of  applicants  12-15  years  of  age,  97%  apply  for  criminal  certificates,  and  1%  apply 
for  each  of  family  and  other  civil  certificates. 

►  Of  applicants  16-17  years  of  age,  95%  apply  for  criminal  certificates,  3%  apply  for 
family  certificates  and  2%  apply  for  other  civil  certificates. 

These  data  indicate  that  persons  under  the  age  of  18  consdtute  approximately  1 1%  of  the 
total  applicant  population,  and  that  the  overwhelming  majority  of  these  applicants  are  12-17 
years  of  age  and  are  applying  for  criminal  certificates. 

As  an  introduction  to  the  issue  of  the  accessibility  of  the  Plan's  application  procedures  to 
Young  Offenders,  a  series  of  analyses  were  done  on  utilization  rates.  These  analyses 
followed  the  format  of  the  analyses  of  overall  utilization  reported  in  Chapter  IV  above.  The 
primary  question  addressed  was  whether  variations  across  the  Plan's  47  Areas  in 
application  rates  among  persons  under  18  years  of  age  could  be  explained  in  terms  of 
characteristics  of  the  areas  such  as  crime  rates  and  economic  factors.  These  analyses  were 
done  for  both  total  applications  and  criminal  applications.  Family  and  other  civil 
applications  were  not  analyzed  because  they  constituted  such  a  small  proportion  of 
applications  received  from  persons  under  18  years  of  age. 

i)  Total  applications.  Looking  first  at  the  regression  model  for  total  applications, 
we  found  that  three  predictors  explained,  or  accounted  for  68%  of  the  variation  in  total 
application  rates.  The  significant  predictors  identified  by  the  model  (along  with  their  simple 
correlations  with  total  application  rate)  were: 

►  Number  of  natives  per  thousand  population  (.77) 

►  Male  unemployment  rate  (.62) 

>►  Number  of  charges  received  in  Youth  Court  per  thousand  population  (.64) 

ii)  Criminal  applications.  The  regression  analysis  for  criminal  applications 
identified  five  variables  that  accounted  for  77%  of  the  variation  in  criminal  application  rates. 
The  significant  predictors  identified  by  the  model  (along  with  their  simple  correlations  with 
the  criminal  application  rate)  were: 
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►  Number  of  natives  per  thousand  population  (.78) 

►  Proportion  of  single  parent  families  (.38) 

►  Number  of  charges  received  in  Youth  Court  per  thousand  population  (.64) 

►  Number  of  females  under  18  per  thousand  population  (.34) 

►  Number  of  males  under  18  per  thousand  population  (.29) 

Taken  together,  these  regression  data  indicate  that  rates  of  application  for  legal  aid  certi¬ 
ficates  among  persons  under  18  years  of  age  are  a  function  of  variables  that,  for  the  most 
part  would  logically  be  expected  to  influence  these  rates,  e.g.  Youth  Court  activity  levels, 
unemployment  rates  and  the  proportion  of  the  local  population  under  the  age  of  18.  The 
strong  relationship  between  both  application  rates  and  the  proportion  of  natives  in  the  local 
population  may  reflect  the  influence  on  the  model  of  certain  areas  (e.g.  Kenora)  which  have 
both  high  general  application  rates  and  high  proportions  of  natives  in  the  population. 

In  any  case,  these  data  demonstrate  a  logical  and  rational  basis  for  observed  variation  in 
application  rates  among  persons  under  18  years  of  age.  They  give  no  indication  that 
accessibility  of  the  Plan’s  application  procedures  differs  dramatically  from  area  to  area. 

This  apparent  absence  of  reported  problems  in  accessing  the  Plan  on  the  part  of  applicants 
under  18  was  supported  by  the  results  of  the  survey  of  applicants.  The  survey  data 
indicated  that  young  applicants  were  only  slightly  more  likely  than  applicants  in  general  to 
report  having  had  any  trouble  in  getting  to  the  legal  aid  office  (11%  vs.  9%).  As  was  the 
case  for  other  applicants,  young  applicants  who  had  trouble  getting  to  legal  aid  most  often 
reported  that  the  office  was  hard  to  find.  Younger  applicants  were  also  more  likely  than 
applicants  in  general  to  report  that  someone  helped  them  to  fill  out  their  applications  (45% 
vs.  35%).  Otherwise,  the  data  from  the  applicant  survey  for  young  applicants  did  not 
differ  from  those  for  applicants  in  general. 

b)  Eligibility 

The  only  criterion  applied  in  assessing  the  eligibility  of  Young  Offenders  for  certificates  is 
financial.  Difficulties  in  getting  the  parents  of  Young  Offenders  to  cooperate  in  providing 
financial  information  have  led  to  several  practises  being  followed  in  Plan  areas.  In  some, 
certificates  are  automatically  issued  to  Young  Offenders  who  apply.  In  others,  Young 
Offender  applicants  are  issued  provisional  certificates,  pending  an  order  from  the  Bench 
that  a  certificate  be  issued  A  third  variation  is  that  Young  Offenders  whose  parents  refuse 
to  cooperate  with  the  financial  assessment  process  are  initially  refused  a  certificate.  A 
certificate  is  later  issued  subsequent  to  an  order  from  the  Bench. 

In  any  case.  Young  Offenders  are  rarely  refused  a  certificate.  This  is  reflected  in  the 
relatively  high  approval  rates  for  applications  from  Young  Offenders.  For  example,  the 
approval  rate  for  applicants  12-15  years  of  age  is  approximately  97%  (for  criminal  matters), 
while  the  approval  rate  for  applicants  16-17  years  of  age  is  approximately  95%  (again,  for 
criminal  matters). 
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c)  Quality  of  Service 


The  only  data  available  to  this  review  on  the  quality  of  service  provided  by  the  Plan  to 
Young  Offenders  came  from  the  survey  of  applicants.  These  data  were  limited  to 
responses  from  applicants  whose  applications  were  approved,  since  there  are  so  few 
refusals  of  applications  from  this  group.  In  terms  of  the  reported  politeness  of  legal  aid 
staff,  96%  of  Young  Offenders  rated  Plan  staff  as  either  very  or  fairly  polite  (compared  to 
94%  for  all  accepted  applicants).  In  terms  of  reported  helpfulness,  94%  of  Young 
Offenders  rated  Plan  staff  as  either  very  or  fairly  helpful  (compared  to  95%  for  all  accepted 
applicants). 

Respondents  to  the  applicant  surveys  were  also  asked  whether  their  recent  experience  with 
legal  aid  had  changed  their  opinion  about  the  law  or  the  legal  profession.  An  affirmative 
response  to  this  question  was  obtained  from  considerably  more  Young  Offenders  than 
accepted  applicants  in  general  (42%  vs.  26%).  The  changes  in  opinion  reported  most  often 
were  toward  a  more  positive  view  of  the  legal  system  in  general  (38%  of  Young  Offenders, 
37%  of  all  accepted  applicants),  toward  a  more  positive  view  of  legal  aid  (24%  of  Young 
Offenders,  18%  of  all  accepted  applicants)  and  toward  a  greater  determination  to  stay  out  of 
trouble  in  the  future  (14%  of  Young  Offenders,  6%  of  all  accepted  applicants). 


C.  RECURRING  THEMES  ACROSS  TARGET  GROUPS 

In  the  course  of  our  meetings  with  the  various  groups,  a  number  of  themes  began  to  recur 
consistently.  We  will  examine  these  themes  in  this  section. 


1.  Accessibility 

Lack  of  information  is  a  major  problem  for  all  of  the  groups  surveyed.  Clients  are  often 
unaware  of  their  rights  and  entitlements.  Unless  they  seek  out  the  services  of  a  clinic  or 
community  group  or  organization  that  has  this  information,  they  may  remain  ignorant  of  the 
services  available  to  them 

a)  Awareness  of  the  Certificate  System 

Except  in  the  case  of  repeat  users,  the  level  of  awareness  among  clients  is  pretty 
rudimentary.  Most  know  nothing.  Some  may  know  that  "something  is  available",  but 
their  knowledge  does  not  extend  to  which  services  are  covered,  how  to  apply,  where  to 
apply,  the  eligibility  criteria,  or  what  a  certificate  means. 

From  our  meetings  with  the  groups  and  community  organizations  represented  here,  it  is 
clear  that  these  organizations  play  a  major  role:  informing  their  clients  about  legal  aid, 
preparing  them  for  the  interview,  convincing  them  to  use  the  service,  and,  in  some  cases, 
accompanying  clients  to  the  interview(s).  Often  they  provide,  from  among  their  own 
workers,  interpreters  for  the  interviews.  Alternatively,  they  may  recruit  interpreters  from 
the  community.  In  short,  they  are  a  valuable  and,  perhaps,  under-valued  component  of 
legal  aid. 
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The  level  of  organizational  awareness  varies  according  to  the  amount  of  expertise  the 
workers  have  been  able  to  acquire,  largely  on  their  own,  and  in  response  to  the  needs  of 
particular  clients.  Some  organizations  have  developed  close  working  relationships  with 
staff  at  the  clinics.  Many  of  these  clinics  have  what  are  described  as  "very  effective" 
outreach  programs.  These  clinics  are  praised  for  their  efforts  and  responsiveness  to  the 
needs  of  the  community.  But  there  are  gaps. 

Many  of  the  linkages  that  have  developed  with  staff  at  the  clinics  appear  to  be  the  result  of 
personal  initiatives  by  individuals  in  the  clinics  and  the  community.  There  is  a  clear  need 
for  a  more  formal  approach,  targeted  at  both  the  client  group  and  the  agencies  and 
organizations  serving  the  client  group. 

Respondents  expressed  concern  that  they  have  so  little  knowledge  about  the  Plan.  Often 
they  have  only  a  limited  sense  of  what  it  covered.  The  need  for  dialogue  was  raised  by 
many  respondents,  as  was  the  need  for  non-traditional  forms  of  information  dissemination. 
Groups  are  willing  to  help  the  Plan  develop  effective  information  strategies  for  their  client 
groups.  They  want  to  be  involved  and  they  want  to  be  better  informed. 

It  is  critical  that  the  Plan  develop  an  information  strategy  targeted  to  both  service  providers 
and  clients.  The  groups  we  talked  with  would  welcome  the  opportunity  to  learn  more 
about  the  Plan  and  to  help  disseminate  information  to  the  community  at  large.  The  Plan 
should  give  some  thought  to  developing  this  information  strategy  in  conjunction  with  the 
service  providers. 

b)  Availability 

Legal  aid  is  available  to  individuals  who  have  the  skills  and  motivation  to  seek  it  out  or  to 
individuals  who  are  referred  by  other  organizations  and  agencies. 

There  is  concern  that  large  numbers  of  potential  clients  "fall  through  the  cracks"  because: 

►  They  do  not  know  the  service  exists. 

►  They  cannot  access  the  service  without  assistance. 

►  They  cannot  access  the  service  because  of  logistical  problems,  mainly  distance,  a 
barrier  which  has  particular  significance  in  the  north. 

Even  where  individuals  are  able  to  access  the  service,  there  are  perceived  problems. 
Respondents  believe  that  there  is  a  lot  of  discretion  in  the  system.  The  way  the  client 
presents  the  case  is  critical  to  the  outcome.  Clients  who  are  intimidated  by  the  process, 
reluctant  to  discuss  their  problem  with  strangers,  less  aggressive  in  pursuing  their  options, 
or  who  are  perceived  to  be  less  than  forthright  in  their  answers,  are  believed  to  have  more 
difficulty  obtaining  a  certificate. 

The  nature  of  the  interaction  has  a  major  impact  on  the  outcome.  Respondents  were  very 
concerned  about  factors  which  encourage  or  discourage  disclosure.  In  Exhibit  VII-5  we 
rank  order  the  three  most  frequently  mentioned  service  delivery  problems  for  the  groups 
surveyed  (women,  Native  people,  and  ethnic,  racial  and  linguistic  minorities).  According 
to  this  exhibit,  five  issues  have  particular  relevance  and  are  mentioned  as  either  a  "frequent" 
or  "occasional"  problem  for  each  group: 
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EXHIBIT  VII-5  Rankings  of  the  Three  Service  Delivery  Problems 

Identified  Most  Frequently  For  Three  Special  Needs 
G  roups 


Nature  of  Problem 

Frequently 

Women  Natives  Minorities 

Occasionally 

Women  Natives  Minorities 

Language  of  service 

1 

2 

Office  location 

2  3 

Office  hours 

1 

Lengthy  application  procedures 

1  3 

2  2 

Long  wail  before  certificate  is  issued 

3  3  2 

1  3 

Wheelchair  access 

Lack  of  cultural  sensitivity 

3  1  2 

Intimidating  environment 

3  3 

2  1 

Confusing  legal  terminology 

2  1  3 

3 

Availability  of  lawyers  to  take 

3 

certificates 

Availability  of  public  transit  service 

3 

Availability  of  affordable  parking 

Note:  Data  from  survey  of  agencies  and  organizations. 


►  Length  of  the  application  process. 

►  Length  of  time  taken  to  issue  the  certificate. 

►  Lack  of  cultural  sensitivity. 

►  Intimidating  environment 

>•  Confusing  legal  terminology. 

When  we  add  to  this  data  the  information  gathered  in  face-to-face  interviews,  we  are  led  to 
conclude  tharthe  Plan's  attempts  to  sensitize  staff  to  the  needs  of  clients  have  not  been 
totally  successful.  Respondents  talked  extensively  of  cultural  insensitivity  to  the  needs  of 
Natives  and  minorities,  and  insensitivity  to  the  problems  faced  by  assaulted  women  and 
persons  with  disabilities.  No-one  denies  that  there  are  sensitive  and  caring  staff  at  the  Plan. 
Respondents  went  out  of  their  way  to  praise  specific  individuals.  The  problem  is  that  these 
individuals  are  seen  as  exceptions  to  the  rule.  They  are  the  anomalies  in  the  system.  In  the 
main,  staff  are  perceived  to  be  aloof  and  uncaring.  Their  approach  to  the  client  is 
characterized  as  "punitive".  The  underlying  presupposition  is  that  the  applicant  is 
attempting  to  "abuse  the  system",  to  "get  away  with  something".  Clients  must  disprove  the 
assumption  if  they  are  to  win  the  support  of  staff  in  their  application.  This  approach 
hinders  the  interaction.  Many  clients  are  intimidated  by  the  environment  and  confused  by 
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the  process.  The  more  different  the  client  is  from  the  expected  cultural  norm,  the  greater 
the  perceived  difficulty. 

Staff  at  the  Plan  need  to  become  more  responsive  to  the  special  needs  of  the  various  client 
groups;  and  the  needs  will  differ  slightly  for  the  different  populations,  assaulted  women, 
Natives,  visible  minorities,  and  persons  with  disabilities.  This  does  not  mean  that  staff 
need  to  become  experts  in  the  field.  However,  they  should  appreciate  some  of  the  factors 
that  motivate  clients;  and  they  should  work  to  set  the  client  sufficiently  at  ease  to  facilitate 
disclosure.  Not  only  would  this  minimize  stress  on  the  client,  it  should  minimize 
miscommunication,  rejections,  appeals  and  requests  for  second  applications.  The  service 
has  to  be  made  more  user-friendly.  The  process  should  be  less  intimidating,  less 
confusing,  less  bureaucratic,  and  it  should  be  modified  to  allow  a  faster  turn-around  time 
for  vulnerable  clients. 

The  Plan  recognizes  the  problem  and  is  currendy  holding  discussions  across  the  province 
on  client  service.  By  July  1991,  the  Plan  hopes  to  have  a  series  of  "training  sessions"  in 
place  to  sensitize  staff  to  the  issues  and  help  staff  improve  their  skills  in  dealing  with  the 
various  client  groups. 

Since  clients  are  often  able  to  give  a  tetter  account  of  themselves  in  their  own  language,  the 
availability  of  interpreters  is  critical  to  ensuring  equity  in  the  system.  What  is  required, 
however,  is  not  merely  interpreters  able  to  provide  a  linguistic  translation,  but  interpreters 
able  to  convey  to  officials  the  context  of  the  individual. 

Respondents  in  areas  where  there  is  a  high  proportion  of  ethnic  and  racial  minorities  are 
critical  of  the  ethnic  composition  of  the  Plan  and  the  failure  to  provide  interpreter  services 
for  their  clients.  In  their  view,  the  Plan  is  ill-equipped  to  serve  the  needs  of  a  multicultural 
society.  Respondents  believe  that  the  Plan  is  cuiTendy  relying  too  heavily  on  the  services 
of  community  groups,  most  of  whom  are  not  resourced  or  mandated  to  provide  services  to 
the  Plan.  The  Plan  should  give  some  thought  to  increasing  the  number  of  cultural 
interpreters  available  to  staff  at  the  Plan.  Where  this  is  not  possible,  where  they  are  forced 
to  rely  on  workers  in  the  community  to  provide  this  service,  the  Plan  should  work,  in 
consultation  with  the  community,  to  modify  its  procedures  to  minimize  the  demand  on 
workers'  time. 

Staff  from  the  various  organizations  and  groups  serving  the  target  populations,  perform  an 
important  bridging  function  between  the  client  and  the  Plan.  They  have  become 
responsible  for  filling  gaps  which  exist  in  the  system.  Many  of  the  organizations  contacted 
feel  this  is  not  only  a  burden  on  their  limited  resources,  but  that,  in  many  cases,  the  tasks 
assumed  --  informing  clients  of  their  rights,  preparing  them  for  the  interview,  escorting 
them,  and  providing  interpreters  for  the  Plan  and  for  the  lawyers  --  fall  outside  their 
mandate  and,  in  some  cases,  outside  their  areas  of  expertise. 

a)  Willingness  to  Use 

When  we  talk  about  willingness  to  use  the  service  available,  we  are  talking  about  clients 
who  have  "no  option",  but  who  often  need  to  be  convinced  to  apply  and  who  would  prefer 
private  counsel  if  they  could  afford  it.  There  is  a  clear  perception  among  all  groups  that  the 
quality  of  service  provided  under  legal  aid  is  inferior  to  that  provided  by  the  private  bar. 
This  clearly  affects  client  attitude  to  the  service.  In  general,  willingness  to  use  seems  to  be 
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related  to  awareness,  prior  experience,  preparedness  for  the  interview,  and  support 
throughout  the  process. 

In  Exhibit  VII -6  we  rank  order  the  three  most  frequently  mentioned  factors  that  affect  client 
willingness  to  use  legal  aid.  According  to  this  exhibit,  women,  Native  persons,  and  ethnic, 
racial  and  linguistic  minorities  are  deterred  by  five  factors: 

►  Reluctance  to  get  involved  with  the  legal  system. 

>•  Previous  bad  experience  with  the  Plan. 

►  Belief  that  lawyers  provide  better  service  to  fee  paying  clients  than  to  legal  aid 
clients. 

►  Belief  that  they  would  not  be  financially  eligible. 

►  Use  of  confusing  legal  terminology. 

2.  Eligibility:  Barriers  Encountered 

a)  The  Determination  Process 

As  one  respondent  phrased  it,  "When  it  works,  it  works."  And  it  works  primarily  where 
individuals  are  articulate,  the  problem  is  straightforward,  there  are  no  immigration 
complications,  and  no  cultural  difficulties. 

In  the  view  of  the  respondents,  the  process  is  pretty  arbitrary.  Rightly  or  wrongly, 
respondents  believe  that  staff  have  wide  discretionary  powers  to  decide  who  will  or  will  not 
receive  a  certificate. 

In  the  view  of  the  respondents,  the  amount  of  difficulty  the  client  encounters  varies  with 
their  ability  to  meet  certain  staff  expectations:  to  articulate  the  problem  clearly  and  concisely; 
to  perform  rationally,  with  a  minimum  of  emotion;  to  meet  certain  socially  accepted  norms, 
e.g.,  to  maintain  eye  contact,  sit  quietly;  to  appear  sincere  in  their  claim,  that  they  will,  in 
fact,  proceed  if  accepted.  There  is  a  general  feeling  that  the  Plan  has  a  great  deal  of 
difficulty  accommodating  differences  from  the  expected  norm. 

Part  of  the  problem  is  seen  to  stem  from  the  workload  of  the  centres.  Staff  do  not  have  the 
time  to  sit  with  each  client  and  explore  their  situation  in  detail.  There  are  too  many  people 
in  the  waiting  room.  However,  staff  often  appear  insensitive  to  the  range  of  factors  which 
affect  the  client’s  ability  to  provide  full  and  useful  information.  If  service  is  to  be 
improved,  staff  must  be  sensitized  to  these  differences,  if  for  no  other  reason  than  it  should 
reduce  the  need  for  additional  meetings  and/or  appeals,  where  applications  are  rejected. 

b)  Financial  Eligibility 

The  financial  criteria  employed  in  determining  eligibility  are,  in  general,  perceived  to  be  too 
restrictive,  both  in  terms  of  expenses  incurred  and  assets  allowed.  There  is  the  perception 
that  clients  must  be  destitute  to  qualify  and  that  they  are  penalized  for  saving.  Each  of  the 
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EXHIBIT  VII-6  Rankings  of  Factors  Affecting  Client  Willingness  to  Use 

Legal  Aid  Identified  Most  Frequently  For  Three  Special 
Needs  Groups 


Frequently 

Occasionally 

Nature  of  Problem 

Women 

Natives  Minorities 

Women 

Natives  Minorities 

Lack  of  familiarity  with  the  Plan's 
procedures 

2 

1 

Can't  obtain  service  in  their  own 
language 

1 

Reluctance  to  get  involved  with  the 
legal  system 

2 

2 

1 

Previous  bad  experience  with  lawyers 

1 

2 

Previous  bad  experience  with  the  Plan 

3 

3 

2 

Belief  that  lawyers  provide  better 
service  to  fee  paying  clients  than  to 
legal  aid  clients 

2 

2 

2 

Belief  that  they  would  not  be 
financially  eligible 

3 

1 

2 

2 

Belief  that  their  problem  would  not  be 
covered 

2 

Want  to  avoid  stigma  associated  with 
welfare/social  service 

2 

3 

Perceived  lack  of  cultural  sensitivity 
among  area  office  staff 

3 

Intimidating  environment 

3 

Use  of  confusing  legal  terminology 

1 

1  3 

Note:  Data  from  survey  of  agencies  and  organizations. 


three  groups  surveyed  encounter  problems  as  a  result  of  the  Financial  criteria  imposed. 
Women  express  more  concern  about  the  issue  than  the  other  groups.  This  may  stem  from 
the  fact  that  women  are  more  likely  to  encounter  difficulties  from  assets  they  appear  to  have 
"on  paper"  but  are  unable  to  access  in  practice. 

c)  Coverage 

While  restrictions  on  coverage  pose  problems  for  all  of  the  groups  surveyed,  the  question 
of  coverage  may  be  of  greater  significance  to  minorities.  Much  of  the  concern  expressed 
stems  from  the  issue  of  immigration,  an  issue  which  has  received  major  attention  by  the 
Plan.  The  Plan  has  been  instrumental  in  educating  the  Bar  in  the  area  of  immigration  law 
and  in  increasing  the  number  of  lawyer  handling  immigration  matters. 

As  a  general  response,  respondents  believe  coverage  should  be  extended  to  include 
summary  convictions  and  offences  under  the  Provincial  Offences  Act,  where  a  conviction 
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has  the  potential  to  affect  one's  livelihood  or  status  in  the  country.  These  situations  are  in 
fact  covered.  Respondents  are  clearly  unaware  of  this. 

d)  Obtaining  a  Lawyer 

Except  in  the  case  of  inmates  and  young  offenders,  legal  aid  clients  targeted  for  attention 
have  difficulty  obtaining  lawyers.  All  of  the  groups  have  developed  cadres  of 
"sympathetic"  lawyers  they  use  regularly.  However,  the  number  of  lawyers  willing  to 
accept  certificates  is  perceived  to  be  shrinking. 

Many  of  the  clients  targeted  for  attention  have  needs  which  extend  beyond  the  legal  issue. 
They  are,  in  the  words  of  the  respondents,  "difficult  clients",  demanding,  insecure, 
requiring  constant  reassurance,  and  in  some  cases,  a  lot  of  "hand-holding".  Many  require 
special  aids  and/or  interpreters.  In  the  view  of  the  respondents,  lawyers  are  not  adequately 
compensated  for  their  investment  in  time  and  effort.  As  a  result,  respondents  believe  that 
few  lawyers  are  willing  to  take  these  cases.  Those  who  do  are  deluged  with  clients. 

An  influx  of  lawyers  into  the  Plan  would  go  a  long  way  to  changing  the  perception  of 
representation  under  legal  aid.  Some  means  must  be  found  to  encourage  more  lawyers  to 
accept  legal  aid  cases.  Much  of  the  problem  is  attributed  to  the  tariff.  This  may  mean 
increasing  the  tariff;  or  it  may  mean  increasing  the  number  of  hours  allowed  for  certain 
types  of  activities  or  including  activities  not  currently  covered.  Some  of  the  problem  may, 
however,  rest  with  the  practice  of  screening  lawyers.  The  Plan  intends  to  explore  this 
practice  with  the  shelters  in  the  fall.  Given  that  other  groups  similarly  screen  lawyers  for 
their  clients,  the  Plan  might  want  to  consider  extending  its  consultations  to  include  these 
other  groups. 

3  .  Quality  of  Service 

Few  of  the  survey  respondents  responded  to  the  questions  on  satisfaction.  Those  who  did 
rated  the  services  provided  under  the  Plan  as  "satisfactory".  However,  in  discussions  with 
respondents,  and  in  comments  appended  to  the  survey,  it  is  clear  the  level  of  satisfaction  is 
qualified  by  the  myriad  of  barriers  and  problems  clients  face  in  accessing  these  services. 

Whether  there  is  any  basis  to  the  perception,  the  idea  that  the  quality  of  representation 
provided  under  legal  aid  is  inferior  to  that  provided  by  private  counsel  is  a  disturbing  and 
recurring  theme  across  target  groups. 
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VIII 


FINANCIAL  AND  COST  ANALYSIS 


A.  INTRODUCTION 

This  chapter  identifies  and  reviews  the  costs  of  operating  the  Ontario  Legal  Aid  Plan 
(OLAP).  It  is  part  of  a  comprehensive  review  and  evaluation  of  the  Ontario  Legal  Aid  Plan 
undertaken  jointly  by  the  Federal  Department  of  Justice  and  the  Ontario  Ministry  of  the 
Attorney  General. 

The  objective  of  the  cost  analysis  was  to  understand  historical  administrative  costs,  legal 
fees  and  disbursements  using  whatever  data  were  available  with  respect  to: 

>  Current  costs  incurred  in  the  administration  of  OLAP. 

>  Incremental  (and  total)  costs  for  an  expansion  of  the  existing  OLAP  system. 

>  Incremental  and  total  costs  that  will  be  incurred  if  changes  are  made  to  the  type  and 
range  of  services  provided  or  in  either  the  eligibility  criteria  or  the  method  of  service 
delivery. 

Based  on  current  costs,  and  historical  trends,  a  cost  forecasting  model  was  developed  to 
better  incorporate  and  analyze  the  impact  of  changes  in: 

>  The  number  of  certificates  issued  for  each  type  of  criminal  and  civil  charge. 

>  The  mix  of  criminal  or  civil  cases. 

>■  The  average  cost  of  a  particular  type  of  case  (tariff  and  other  items). 

The  model  is  intended  as  a  management  tool,  not  only  for  the  review  and  evaluation 
project,  but  for  future  use.  It  provides  a  vehicle  for  moving  to  a  budgeting  process 
involving  the  field  offices  and  to  efficiently  explore  "what  if’  scenarios. 

This  report  outlines  the  overall  approach,  reviews  the  analysis  and  documents  a  model  for 
forecasting  the  dynamics  of  tariff  fees  and  operating  costs. 


B.  HIGHLIGHTS 

Key  members  of  the  project  Steering  Committee  and  management  at  the  Ontario  Legal  Aid 
Plan  formed  an  informal  group  to  review  the  cost  analysis,  assist  in  the  design  of  the  model 
and  review  the  resulting  forecasts  to  make  sure  the  model  is  a  practical  aid  to  planning  and 
budgeting. 
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Historical  cost  analysis  indicates  that: 

►  Legal  Aid  fees  and  disbursements  represent  over  72%  of  the  plan's  costs. 

►  The  amount  paid  out  for  certificate  fees  and  disbursements  has  almost  doubled  over 
the  past  five  years. 

►  The  number  of  applications  has  increased  by  14%  over  the  past  five  years. 

►  The  acceptance  rate  of  legal  aid  applications  to  certificates  granted  remains  at  about 
78-79  percent 

►  Administrative  costs  represent  approximately  1 1%  of  expenditures.  The  average 
administrative  cost  per  application  decreases  as  the  number  of  applications  rises. 

►  Administrative  expenses  in  the  provincial  office  have  increased  at  an  average  rate  of 
8%  per  annum  over  the  past  seven  years. 

►  Duty  counsel  fees  and  the  number  of  certificates  issued  move  together  in  any  given 
year. 

The  model  presents  a  three-year  planning  horizon.  The  model  is  organized  into  four 

worksheet  modules — administrative  cost  projections,  administrative  cost  summary,  tariff 

and  duty  counsel  charges  and  a  summary.  The  model  allows  one  to  explore  the  sensitivity 

of  costs  to  changing  the: 

►  Mix  of  civil  and  criminal  cases. 

►  Average  annual  cost  per  case. 

►  Volume  of  cases. 

►  Administrative  costs. 


C.  HISTORICAL  COSTS 

The  Plan  operates  on  a  cash  basis,  whereby  funding  is  recognized  upon  receipt  and 
expenses  are  written  off  in  the  period  in  which  they  occur.  Under  this  system,  no 
distinction  is  made  between  period  costs  and  capital  purchases. 

The  accounting  practices  of  the  Plan  make  direct  year-to-year  comparisons  of  costs  and 
work  volumes  difficult.  For  example,  for  the  year  ended  March  31,  1990,  the  Plan 
received  more  money  than  was  anticipated  from  the  Law  Foundation  because  of  high 
interest  rates  on  trust  account  deposits.  The  books  were  therefore  held  open  into  April 
because  funds  were  available.  The  Plan's  costs  for  the  year  are  therefore  much  higher  than 
would  otherwise  be  expected. 

Regardless  of  the  differences  in  the  amount  of  time  in  each  fiscal  year,  the  overall  cost  of 
legal  aid  has  increased  significantly  in  recent  years.  Certificate  fees  and  disbursements 
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have  increased  at  a  much  greater  rate  than  other  operating  costs.  For  the  year  ended  March 
31,  1988,  certificate  fees  and  disbursements  totalled  $72,283,000  or  63%  of  the  total  cost 
of  the  plan.  Over  the  following  two  years,  the  amount  paid  out  in  certificate  fees  and 
disbursements  increased  by  70%  to  $123,231,000  or  72%  of  all  expenses  in  1989-90. 

The  amount  paid  out  for  criminal  certificates  increased  by  63%  between  March  31,  1988 
and  March  31,  1990.  The  number  of  criminal  cases  increased  by  34%  and  the  average  cost 
per  criminal  case  increased  by  26%. 

The  amount  paid  out  for  civil  certificates  increased  by  56%  between  March  31,  1988  and 
March  31,  1990.  The  number  of  civil  cases  increased  by  36%  and  the  average  cost  per 
case  increased  by  18%. 

►  December  1987  tariff  increase. 

►  A  significant  increase  in  the  number  of  both  criminal  and  civil  cases. 

►  New  government  initiatives  such  as  drug  abuse  and  refugee  program. 

►  A  late  close  in  the  1989-90  year  (effectively  13  months  of  costs  in  the  year). 

Historical  costs,  by  category  for  the  past  three  complete  fiscal  years  are  shown  in  Exhibit 
VIII- 1. 


EXHIBIT  VIII-1  Historical  Costs 


Year  Ended 
March  31 
1988 
$'000 

% 

Year  Ended 
March  31, 
1989 
$’000 

% 

Year  Ended 
March  31, 
1990 
$'000 

% 

Certificate  Fees  &  Disbursements 

72,213 

63 

98,769 

69 

123,126 

72 

Duty  Counsel  Fees  and  Disbursements 

7,117 

6 

7,486 

5 

7,933 

5 

Funding  of  independent  Community 
Clinics 

18,169 

16 

19,069 

14 

22,069 

13 

Student  Legal  Aid  Societies 

752 

1 

790 

1 

Salaried  Duty  Counsel 

622 

1 

662 

1 

1,402 

1 

Research  Facility 

1,236 

1 

1,331 

1 

Administrative  Expense — Provincial 
Office 

5,436 

5 

6,024 

4 

6,400 

4 

Administrative  Expenses— Area  Offices 

7,922 

7 

8,377 

6 

9,594 

6 

Total  Annual  Expense 

113,467 

142,508 

171,697 
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1  .  Area  Office  Administrative  Costs 

Area  office  administrative  costs  include  all  expenses  incurred  by  the  area  office  to  process 
legal  aid  applications  and  administer  the  plan  in  a  local  geographic  area.  Administrative 
costs  include  all  personnel  costs  (salaries,  overtime  and  benefits);  occupancy  costs  (rent, 
heating,  maintenance,  leasehold  improvements);  material  and  supplies  (such  as  telephone! 
postage  and  priming. 

A  total  of  47  area  offices  are  located  throughout  the  province  of  Ontario.  The  Metropolitan 
Toronto  area  office  is  by  far  the  single  largest  operation,  accounting  for  38%  ($3,589,520) 
of  the  total  costs  incurred  by  the  area  offices. 

For  the  remaining  area  offices,  administrative  costs  average  approximately  $131,000  per 
annum.  The  individual  offices  vary  considerably  in  size  from  Perth  County — annual 
administrative  costs  of  $41,555  in  1989-90,  to  Ottawa-Carleton — annual  administrative 
costs  of  $388,066  for  the  same  period. 

Administrative  costs  are  higher  in  area  offices  that  process  more  applications  for  legal  aid. 
Exhibit  VIII-2  shows  annual  administrative  costs  for  all  area  offices  (except  Metropolitan 
Toronto)  plotted  against  the  number  of  applications  processed  in  the  fiscal  year  ended 
March  31,  1989.  The  solid  line  represents  the  line  that  best  captures  this  correlation 
between  administrative  costs  at  the  area  office  and  the  number  of  certificates  processed. 

Because  the  Plan  uses  the  cash  basis  for  accounting,  major  renovations  and  capital 
equipment  purchases  are  expensed  in  the  year  they  occur.  This  may  contribute  to  relatively 
high  administrative  costs  in  a  particular  office  in  a  given  year.  Funding  is  recognized  upon 
receipt  and  all  expenses  are  written  off  in  the  period  in  which  they  occur. 

2.  Administrative  Costs  Provincial  Office 

Administrative  costs  at  the  Provincial  Office  include  salaries  and  benefits  and  operating 
expenses  for  the  plan's  senior  management  as  well  as  all  organization  support  services  such 
as  data  processing,  records,  collections  and  legal  accounts. 

Administrative  expenses  in  the  Provincial  Office  have  increased  at  an  average  rate  of  8% 
per  annum  over  the  past  seven  years.  There  has  been  very  little  growth  in  these  costs 
despite  a  marked  increase  in  the  volume  of  cases.  Annual  administrative  costs  for  the 
Provincial  Office  for  fiscal  1983  to  1990  are  shown  below,  as  reported  in  the  Ontario  Legal 
Aid  Plan  annual  repons  and  corrected  for  inflation. 
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EXHIBIT  VIII-2  Area  Office  Administrative  Costs  (Excludes  Metropolitan 

Toronto):  1988/89  


Applications  versus  Administrative  Cos' 


160 


Each  square  on  this  graph  represents  the  number  of  applications  for  legal  aid  received  in  an 
area  office  plotted  against  the  annual  administrative  costs  (incurred  over  the  same  year 
(fiscal  1988-89).  Administrative  costs  at  the  area  office  include  all  personnel  costs, 
occupancy  costs,  materials  and  supplies 


Certificate's  versus  Administrative  Cost 


400 


Each  square  on  this  graph  represents  the  number  of  certificates  for  legal  aid  granted  by  the 
area  ojfices  plotted  against  the  annual  administrative  costs  incurred  over  the  same  year 
(fiscal  1988-89 ).  Administrative  costs  at  the  area  office  include  all  personnel  costs, 
occupancy  costs,  materials  and  supplies 
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Year  ended 
March  32 

Actual  Cost 
(000's) 

Percent 

Change 

Constant* 

( $  0  0  0 '  s ) 

Real 

Change 

1983 

4,113 

N/A 

$4,113 

N/A 

1984 

4,826 

17% 

4,549 

11% 

1985 

4,935 

2% 

4,442 

-2% 

1986 

5,271 

7% 

4,555 

3% 

1987 

5,219 

-1% 

4,313 

-5% 

1988 

5,436 

4% 

4,238 

-2% 

1989 

5,966 

10% 

4,307 

2% 

1990 

6,400 

7% 

4,369 

1% 

Calculated  using  the  Ontario  CPI  for  1982  to  March  1990 


A  more  detailed  review  of  the  accounts  for  the  period  March  31,  1988  to  March  31,  1990 
indicates  that,  with  the  exception  of  some  capital  expenditures,  the  annual  increases  are 
fairly  evenly  spread  across  the  various  expense  accounts.  Personnel  costs  such  as  salaries, 
employee  benefits  and  temporary  staff  represent  from  63%  to  65%  of  total  operating  costs 
as  compared  to  75%  to  77%  in  the  area  offices — largely  reflecting  the  Plan's  investment  in 
central  computer  equipment  and  high  rental  costs 

3 .  Duty  Counsel  Fees  and  Disbursements 

Duty  counsel  fees  and  disbursements  include  all  monies  paid  to  lawyers  to  represent  or 
advise  individuals  who  are  not  represented  by  their  own  legal  counsel.  Separate  rates  are 
established  for  time  spent  in  the  courts  ^nd  for  travel. 

The  cost  per  person  assisted  by  fee  paid  duty  counsel  has  increased  over  the  past  seven 
years.  Between  the  years  ended  March  31,  1983  and  March  31,  1989,  criminal  duty 
counsel  fees  increased  by  55%  from  $18  per  person  assisted  to  $28  per  person  assisted. 
Civil  duty  counsel  fees  per  person  assisted  increased  by  approximately  60%  over  the  same 
time  period.  In  order  to  determine  the  real  change  in  duty  counsel  fees,  the  annual  costs 
were  converted  to  constant  dollars  by  adjusting  for  the  date  and  amount  of  all  increases  in 
the  fees  and  disbursements  paid  to  duty  counsel. 

When  rate  increases  are  removed  from  the  analysis,  the  actual  cost  per  person  assisted  in 
constant  dollars,  for  both  civil  and  criminal  duty  counsel  has  not  changed  (see  Exhibit 

vra-3). 


Duty  counsel  fees  and  the  number  of  certificates  issued  move  together  in  any  given  year. 
Exhibit  VLII-4  illustrates  this  relationship  for  the  years  ended  March  31,  1983  to  March  31, 
1988.  The  solid  line  represents  the  line  of  best  fit  as  calculated  using  regression  analysis. 
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Cosl  per  Person 


EXHIBIT  VIII-3  Cost  Per  Person  Assisted  by  Fee  Paid  Duty  Counsel 
 (Constant  $ ) 


Cost  per  Person  Assisted  by  Fee  Paid 
Duty  Counsel  (Constant  $) 


The  above  graph  plots  the  average  cost  per  person  assisted  by  fee  paid  duty  counsel  for 
both  criminal  and  civil  matters.  Constant  dollars  are  calculated  by  adjusting  the  actual 
expenditures  by  the  changes  in  fee  rates. 
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EXHIBIT  VIII-4  Duty  Council  Fees  vs  Certificates  Issues 


Du  tv  Council  Fees  vs  Certificates  Issued  -  Criminal 


— , - 1 - -i - 1 - - - 1  ’ 

HUMS7 
Thousands  of  Certificates  Issued  fR2=  98) 


Duty  Council  Fees  vs  Certificates  Issued  -  Civil 

♦  i . . -  ^ 

I 


3  3  -j 


37  39  *  l  43 

Thousands  of  Certificates  Issued  (R2-  49) 


The  above  graphs  show  duty  counsel  fees  and  disbursements  plotted  against  the  number  of 
people  assisted  in  a  given  fiscal  year.  The  individual  points  represent  annual  data  for  the 
period  1982-83  to  1987-88. 
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The  relationship  between  duty  counsel  and  the  number  of  certificates  is  particularly  strong 
in  the  criminal  sector  (correlation  co-efficient  =  0.97),  reflecting  the  process  whereby 
individuals  accused  are  often  first  seen  at  a  hearing — where  most  have  not  yet  retained  a 
lawyer  and  make  use  of  duty  counsel.  This  may  indicate  that  referrals  made  by  duty 
counsel  have  a  direct  impact  on  the  certificate  program. 

Civil  duty  counsel  fees  and  disbursements  increase  in  proportion  to  civil  applications. 
However  the  correlation  is  much  weaker  than  for  criminal  charges  (correlation  co-efficient 
=  0.49). 

4.  Changes  in  Tariff  Rate 

Tariff  fees  for  both  civil  and  criminal  cases  were  originally  established  to  approximate  the 
fees  that  would  be  charged  to  a  client  of  modest  means.  The  tariff  fee  schedule  is  based  on 
a  detailed,  itemized  structure.  It  is  essentially  divided  into  three  sections — criminal,  civil 
and  legal  advice.  The  net  amount  of  lawyer  billings  to  the  Plan  are  reduced  by  an 
established  rate  (now  5%  to  25%  for  all  work  prior  to  July  1986).  This  is  deemed  to  be 
one  of  the  profession's  contributions  to  this  social  service. 

The  criminal  and  civil  tariff  fee  structure,  originally  established  in  1967,  has  been  revised 
on  a  number  of  occasions: 


* 


Overall  Percent 

Change  Ontario  Cumulative 
Legal  Aid  Plan  Percent  Change 
Tariff 


1967 

— 

— 

1973 

25% 

25% 

1979 

20% 

50% 

1982 

5% 

57% 

1983 

5% 

65% 

1984 

5% 

74% 

1986 

27% 

102% 

1987 

15%* 

116% 

1990 

estimates 

-1%* 

115% 

As  a  result  of  these  changes,  the  tariff  has  largely  been  transformed  from  one  based  on 
hourly  rates  to  one  that  is  largely  based  on  block  fees.  Fees  are  differentiated  within  the 
tariff  by  seriousness  of  offence,  the  level  of  court,  and  the  experience  of  the  solicitor. 
Many  of  the  changes  made  to  the  tariff  between  1979  and  1987  were  redefining  the  fee 
differentiating  factors. 
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A  regular  aging  pattern  occurs  for  cases  presented  for  payment.  Historically,  changes  in 
tariff  rates  have  occurred  somewhat  sporadically.  We  used  available  information  on  the 
number  of  cases  settled  under  a  given  tariff  to  analyze  the  decay  pattern  for  tariff  rates.  For 
example,  for  the  year  ended  March  31,  1989,  cases  paid  under  the  previous  tariff  accounted 
for  15%  of  the  total  and  a  further  3%  might  have  related  to  the  tariff  before  that 

Using  this  time  series  analysis,  we  developed  a  profile  showing  the  total  tariff  fees  under 
the  current  and  each  of  the  preceding  tariff  schedules.  Exhibit  VDI-5  illustrates  a  typical 
"decay"  pattern  for  some  representative  account  types. 

The  historical  pattern  may  not  be  a  good  indication  of  how  long  it  will  take  a  new  tariff  to 
work  its  way  through  the  system.  The  Ontario  Legal  Aid  Plan  has  been  actively 
encouraging  lawyers  to  submit  their  billing  in  a  timely  manner  for  processing.  This 
pressure  from  the  Plan,  together  with  a  changing  economic  climate,  may  reduce  the  average 
age  of  bills  submitted  for  payment 


D.  FINANCIAL  MODEL  OVERVIEW 

1 .  The  Model  Reflects  a  Three-Year  Planning  Horizon 

The  model  shows  three  years  of  historical  costs  and  three  years  of  cost  projections.  It 
contains  actual  data  for  tariff  and  duty  counsel  charges  for  the  years  ended  March  31,  1988, 
March  31,  1989  and  March  31,  1990.  Administrative  costs  reflect  actual  year-end  costs 
for  March  31,  1988  and  March  31,  1989.  Administrative  costs  for  March  31,  1990  are 
pro-rated  based  on  the  first  eleven  months  of  operation. 

2.  Marginal  Costs 

Marginal  costs  reflect  the  additional  cost  per  unit  for  units  added  to  the  existing  production 
or  service  load.  For  example,  how  much  would  it  cost — taking  into  account  economies  of 
scale — to  provide  legal  aid  to  one  more  person?  And  how  much  would  it  cost  to 
produce/provide  a  thousand  more? 

Marginal  costs  may  be  estimated  from  historical  data  of  costs  and  caseload.  As  factories  or 
service  organizations  expand,  they  generally  show  declining  costs  per  unit  because  of 
efficiencies  related  to  larger  operations. 

Legal  aid  services  in  Ontario  are  provided  almost  exclusively  through  referral  of  individual 
aid  recipients  to  the  private  bar.  The  provision  of  duty  counsel  in  the  greater  Metropolitan 
Toronto  area  is  the  exception  to  this  general  practice.  In  the  Toronto  area,  to  cover  the 
frequency  and  number  of  court  sittings,  the  Plan  has  retained  a  number  of  staff  lawyers  for 
duty  counsel  services. 

Under  the  Ontario  tariff  system,  both  criminal  and  civil  accounts  are  paid  largely  using 
block  fees,  which  differentiate  the  level  of  experience,  and  the  nature  of  the  charge  in  case. 
Opportunities  for  decreasing  the  average  cost  per  case  as  the  number  of  cases  increases  are 
therefore  quite  limited.  Therefore,  the  marginal  cost  per  case  for  additional  cases 
approximates  the  average  case  cost. 
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Percent  of  Tolel  Dollars 


EXHIBIT  VIII-5  Aging  Analysis— Age  of  Certificates  from  Date  of 

Issuance  of  Certificate  to  Payment  of  Certificate 
Accounts 


Account  Aging  Analysis  -  Criminal 


Average  Number  of  Days  (thousands) 

Time  t  (•£)  Tune  2  Time  3  ® 


Account  Aging  Analysis  -  Civil 

1  i - 


Average  Number  of  Days  (thousands) 

Time  I  (•)  Time  *  Tlcne  3  M 


Account  Aging  Analysis  -  Total 


Average  Number  of  Deyt  (thoueende) 

Time  l  Time  2  Time  3  W 


The  above  graphs  provide  a  "series  of  snapshots"  of  the  percent  of  total  tariff  billings 
which  would  have  been  initiated  under  previous  tariffs.  It  is  based  on  an  analysis  of  the 
percent  of  total  billings  which  relate  to  certificates  issued  at  three  points  in  time.  The 
interval  between  these  three  times  is  six  months.  Together  they  provide  a  decay  pattern,  or 
trail,  of  the  amount  of  time  cases  can  be  expected  to  take  in  working  through  the  system. 
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The  amount  paid  in  legal  fees  and  disbursements  for  processing  each  additional  case  is 
therefore  expected  to  be  the  average  cost  per  case  for  the  specific  type  of  criminal  or  civil 
case. 

Fixed  costs  to  the  plan  represent  approximately  28%  of  total  expenditures  in  fiscal  1990. 
The  opportunities  for  reduced  costs  due  to  economies  of  scale  are  largely  limited  to  this 
portion  of  the  plan's  costs. 

For  the  area  office  administrative  costs,  the  average  administrative  cost  per  application  can 
be  expected  to  drop  as  the  number  of  applications  increases.  Fixed  costs  are  spread  over  a 
greater  number  of  cases.  This  is  supported  in  Exhibit  VIII-6,  which  shows  the  average 
processing  costs  per  application  for  each  individual  area  office  plotted  against  number  of 
certificates  issued  in  fiscal  1989. 

Based  on  this  analysis,  the  optimal  office  size  appears  to  process  from  7,500  to  10,000 
applications  per  year. 

Exhibit  VIII-7  estimates  the  Plan's  total  annual  expenditures  at  a  number  of  case  levels. 
Increasing  the  volume  of  cases  is  expected  to  decrease  the  administrative  costs  per  case. 
However,  the  total  cost  per  case  is  not  expected  to  change  significantly  because  the  average 
tariff  cost  per  case  does  not  change. 

Caution  should  be  exercised  in  using  the  marginal  cost  approach  to  project  future  costs  as 
the  method  implies  future  costs  will  follow  historical  trends. 

3.  Administrative  and  Tariff  Costs  are  Handled  as  Separate 
Modules 

The  model  is  organized  into  four  worksheet  modules — administrative  and  other  non-tariff 
cost  projections,  administrative  and  other  non-tariff  cost  summary,  tariff  and  duty  counsel 
charges  and  a  summary.  Exhibit  VIII-8  presents  total  costs  from  the  administrative  and 
tariff  modules.  Both  the  administrative  and  tariff  cost  modules  are  stand-alone  worksheets. 
It  is  possible  to  project  administrative  costs  independently  of  tariff  costs,  and  vice  versa. 

Administrative  and  non-certificate  service  delivery  costs  are  projected  for  the  individual 
expense  categories  and  are  broken  down  for  the  following  departments: 

>•  Non-Certificate  Service  Delivery: 

Salaried  Duty  Counsel 
_Research  Facility 
Community  Clinics. 

>•  Administrative  Costs: 

Area  Offices 
Provincial  Office. 
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Average  Administrative  Costs 


EXHIBIT  VIII-6  Applications  Versus  Average  Administrative  Cost 
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EXHIBIT  VIII-7  Annual  Expenditures  Versus  Number  of  Cases 
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This  graph  plots  the  estimated  total  cost  of  legal  aid  in  Ontario  at  increasing  volumes  of  cases  per  annum. 
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EXHIBIT  VI 1 1-8  Total  Costs  from  the  Administrative  and  Tariff  Modules 
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The  tariff  costing  module  includes  fees  and  disbursements  for  duty  counsel,  criminal  and 
civil  cases,  and  legal  advice. 

►  Criminal  case  categories: 

Unlawful  homicide 
Sexual  assault 
Robbery 

Theft,  break  and  entry 
Drunk  and  Impaired  Driving 
Other  motor  vehicle  offences 
Narcotics 
Assault 

Fraud,  false  pretences 
Other. 

►  Civil  cases  categories: 

Uncontested  divorce 
Contested  divorce 

Family  Law  Act/Children’s  Law  Reform  Act 

Child  and  Family  Services  Act 

Other  domestic 

Workers'  Compensation 

Property  actions 

Damage/negligence 

Immigration 

Other. 

4.  Projecting  Administrative  Costs 

For  each  expense  item,  within  each  department  or  area  office,  projections  can  be  made  in 
five  ways.  Combining  the  five  available  methods  described  below  will  result  in  a  forecast 
based  on  the  best  available  information. 

For  example,  the  best  available  information  might  be  that  Research  Facility  costs  will 
increase  with  inflation  while  Salaried  Duty  Counsel  costs  will  increase  at  12%  10%  and  8% 
respectively  in  each  of  the  next  three  years  (based  on  expected  rates  of  prosecutions, 
historical  trends  or  whatever  other  information  is  available).  For  area  offices,  it  may  be 
predicted  that  secretarial  and  clerical  staff  will  receive  a  three  part  settlement  calling  for 
increases  of  9.5%,  6%  and  5.5%  in  each  of  the  three  projection  years.  Provincial  office 
costs  may  be  projected  at  a  greater  level  of  detail. 

a)  Inflation 

Cost  changes  can  be  linked  to  an  annual  inflation  rate  established  for  each  of  the  three 
projection  years.  The  rate  in  projection  years  one,  two  and  three  may  differ. 
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b)  Departmental  Projections 


Projections  can  be  linked  to  the  departments  defined  in  the  administrative  module  (salaried 
duty  counsel,  area  offices,  research  facility,  provincial  office).  The  change  in  cost 
projections  in  projection  years  one,  two  and  three  may  again  differ. 

c)  Account  Type 

Cost  projections  can  be  based  on  the  type  of  account.  For  example,  all  Manager  salaries 
might  increase  by  4.5%  in  each  of  the  projection  years,  while  overtime  might  decrease  by 
1%  for  the  first  two  projection  years  and  by  a  further  2%  in  the  third  projection  year. 

d)  Individual  Account 

Cost  changes  the  previous  year's  costs  can  be  uniquely  identified  within  a  given  department 
or  area  office.  For  example  telephone  for  Ottawa — might  increase  by  9%  in  each  projection 
year  or  Postage/Courier  in  the  Legal  Accounts  Department  at  the  Provincial  Office  might 
increase  by  2%,  4%  and  3%  respectively  in  each  of  the  projection  years. 

e)  Area  Office 

Cost  changes  can  be  based  on  the  area  office  or  Provincial  Office  department  (for  example 
data  processing,  general  administration  etc.)  For  example,  the  northern  offices  may  be 
expected  to  experience  cost  increases  of  3%  in  each  of  the  projection  years. 

5.  Projecting  Tariff  Costs 

Tariff  costs  can  be  projected  separately  for  each  of  the  ten  sub-categories  of  criminal  and 
civil  cases.  Projections  are  based  on  changes  from  the  previous  year.  Adjustments  can  be 
made  to  the  number  of  cases  within  each  sub-category  as  well  as  to  the  average  cost  per 
case  in  constant  dollars. 

The  model  also  allows  for  inputting  increases  to  the  tariff  rate.  The  model  calculates  a 
blended  tariff  cost  based  on  the  mix  of  certificates  under  the  current  and  two  preceding 
tariff  rates. 

Changes  to  the  tariff  are  based  on  an  average  overall  change  in  the  tariff  rate  and  do  not 
attempt  to  reflect  the  individual  adjustments  made  throughout  the  fee  schedule.  The  model 
assumes  a  proportion  of  cases  in  any  given  year  relate  to  previous  tariffs.  A  total  of  three 
tariff  rates  are  provided  for  in  the  model.  In  each  of  the  three  projection  years,  the  blend  of 
current  and  past  tariff  rates  is  based  on  the  aging  pattern  for  criminal  and  civil  cases 
described  in  Exhibit  VIH-5 

Duty  counsel  fees  and  disbursements  are  increased  automatically  in  the  model  or  may  be 
adjusted  manually.  Annual  increases  are  based  on  the  historical  relationship  between  the 
number  of  criminal  and  civil  cases,  and  criminal  and  civil  duty  counsel  fees  and 
disbursements. 
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E.  WORKING  THROUGH  SOME  HYPOTHETICAL  SCENARIOS 

The  cost  forecasting  model  is  designed  to  project  the  impact  of  changing  a  number  of 
variables  including: 

►  Mix  of  tariff  cases. 

►  Volume  of  tariff  cases. 

►  Average  cost  per  case. 

►  Administrative  costs 

Additional  information  and  research  might  improve  the  accuracy  of  projections.  This  effort 
would  require  additional  analytical/research  resources. 

A  better  understanding  of  the  relationship  between  what  is  currently  in  the  court  system  and 
in  Legal  Aid's  portfolio  of  cases  would  lead  to  better  forecasting  of  the  impact  of  changes 
in  law  enforcement  and/or  judicial  processing  on  Legal  Aid  Plan's  case  load.  Once  this 
relationship  is  more  clearly  understood,  a  "front  end"  expanded  model  could  be  developed 
to  feed  the  current  model  with  expected  certificate  volumes. 

More  detailed  information  (e.g.  financial  and  personal  profiles)  on  is  required  in  order  to 
link  the  impact  of  changes  in  financial  eligibility  criteria  to  the  number  of  applicants 
accepted  for  certificates. 

Administrative  cost  forecasts  and  control  would  benefit  from  greater  involvement  by  the 
area  offices  and  provincial  office  departments.  The  cost  and  effort  involved  in  developing  a 
"bottom  up"  budget  must  be  balanced  against  the  potential  benefit  of  more  accurate 
forecasts  on  a  relatively  small  proportion  of  the  Plan’s  total  costs.  One  of  the  principal 
benefits  of  a  "bottom  up"  budget  is  that  it  helps  to  build  commitment  and  accountability  at 
the  operating  level.  A  key  drawback  may  be  the  additional  time  and  resources  that  may  be 
required. 

The  determination  of  financial  eligibility  is  currently  a  lengthy  process.  Clearer  guidelines 
with  respect  to  financial  eligibility  could  facilitate  improved  forecasting  of  the  number  of 
legal  aid  applications  to  be  generated  by  matters  currently  in  the  legal  system.  In  this 
chapter  we  provide  some  examples  of  the  types  of  hypothetical  questions  that  can  be 
addressed  using  the  features  of  the  model. 

A  full  printout-of  the  forecasting  model  is  shown  in  Appendix  A.  The  forecast  shown  in 
the  model  printout  reflects  the  actual  budget  projection  for  1991  and  an  across  the  board 
increase  of  5%  for  1992  and  1993.  This  is  not  intended  to  represent  a  "most  likely" 
scenario  for  the  projection  period  but  merely  to  document  the  model. 

1 .  What  is  the  Impact  of  Changes  in  the  Mix  of  Both  Civil  and 
Criminal  Cases? 

The  tariff  module  of  the  cost  forecasting  model  can  be  used  to  analyze  the  impact  of 
changing  the  proportion  of  one  or  more  type  of  criminal  or  civil  case.  Any-or-all  categories 
of  criminal  and  civil  certificates  can  be  changed  at  one  time.  The  five  categories  of  cases 
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which  account  for  the  greatest  proportion  of  tariff  fees  in  fiscal  1990  were  (in  decreasing 
order): 


Theft,  break  and  enter 

Family  Law  Act/Children's  Law  Reform  Act 

Other  criminal 

Assault 

Narcotics 


$22,889,890 
14,112,244 
13,092,256 
1  1,933,180 
7,799,170 


The  impact  of  changing  the  number  of  these  five  types  of  certificates  by  -5%,  5%  10%  or 
15%  is  shown  in  Exhibit  VIII-9.  A  5%  annual  increase  in  the  theft,  break  and  enter, 
FLA/CLRA,  other  criminal  assault  and  narcotics  cases,  holding  all  other  costs  constant, 
would  increase  the  total  cost  of  the  Plan  by  2.5%  per  annum.  A  15%  annual  increase 
applied  in  a  similar  manner  would  increase  the  total  cost  of  the  plan  by  9.3%  per  annum. 

2.  What  is  the  Impact  on  the  Cost  of  Legal  Aid  of  Changing  the 
Average  Costs  and/or  the  Volume  of  Cases,  for  Each  Type  of 
Case? 

The  tariff  module  of  the  model  can  also  be  used  to  examine  the  impact  of  changing  the 
average  cost  per  case. 

In  the  past,  certificate  fee  increases  have  related  more  to  a  greater  number  of  cases  than  to 
an  increase  in  the  average  cost  per  case.  Certificate  fee  costs  and  projections  for  both 
criminal  and  civil  cases  are  shown  in  Exhibit  VIII- 10.  The  impact  of  an  increase  in  the 
number  of  cases  or  the  average  cost  per  case  is  shown  for  both  criminal  and  civil  cases. 
The  increases  in  the  average  cost  per  case  and  average  number  of  cases  reflect  the  average 
annual  increase  for  each  category  of  cases  between  March  31,  1988  and  March  31,1 990. 

Combining  the  impact  of  increasing  the  number  of  cases  and  the  cost  per  case,  results  in 
certificate  costs  of  approximately  $260,000,000  for  the  year  ended  March  31,  1993  (as 
shown  in  Exhibit  VIII- 11).  This  projection  assumes  no  change  in  the  schedule  over  the 
three  year  forecasting  period. 

Increasing  th e-number  of  cases  in  all  categories  of  criminal  and  civil  certificate  fees,  by  5% 
10%  or  15%,  while  maintaining  current  case  cost  and  tariff  rates,  results  in  a  corresponding 
increase  in  the  total  costs  as  shown  in  Exhibit  VIII- 12. 

3.  What  is  the  Impact  of  an  Increased  Number  of  Applications 
Processed  in  the  Area  Office? 

The  administrative  costing  module  can  be  used  to  study  the  expected  effect  of  increasing  the 
number  of  applications  processed  at  the  area  offices.  Historically,  as  the  total  number  of 
cases  increases,  the  average  cost  per  case  drops.  The  average  administrative  cost  per  case 
can  be  expected  to  continue  this  trend,  but  at  a  decreasing  rate. 
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Annual  Tariff  Fees  ($'000,000) 


EXHIBIT  VIiI-9  The  Amount  of  Certificate  Fees  -  Changing  Case  Mix 


The  Amount  of  Certificate  Fees 


-  Changing  Case  Mix 


■  -5% 


Year  ended  March  31 

♦  0%  o  5%  10% 


X  15% 


The  above  graph  shows  the  total  amount  of  certificate  fees  and  disbursements  paid  by  the  plan  in  fiscal 
1987-88,  1988-89  and  1989-90.  Projections  for  1990-91  through  1992-93  reflect  the  impact  of  changing 
the  number  of  cases  for  selected  case  types  by  -5%,  0%,  +5%,  10 %  and  15% 
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EXHIBIT  V 1 1 1  - 1 0  Examples  of  fee  projections  based  on  user-provided 

projection  of  average  case  cost  and  the  number  of  cases 


The  Amount  of  Criminal  Certificate  Fee  Projections 
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The  above  graphs  illustrate  the  impact  on  criminal  and  civil  certificate  fees  of  increasing  either  the  number 
of  cases  or  the  average  cost  per  case  by  5%  in  each  of  the  three  projection  years. 
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EXHIBIT  VIII-11  Examples  of  Fee  Projections  Based  on  User  Projections 


The  Amount  of  Criminal  Certificate  Fee  Projections 
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The  above  graphs  illustrate  the  impact  on  the  amount  of  criminal  and  civil  certificate  fees  of  increasing  the 
number  of  cases  by  5%  per  annum  at  the  same  time  as  the  average  cost  per  case  is  increased  by  5%  per 
annum. 
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EXHIBIT  VIII-12  Examples  of  Fee  Projections  Based  on  User  Projections 

of  Average  Case  Cost  and  Number  of  Cases 


The  Amount  of  Criminal  Certificate  Fee  Projections 


The  Amount  of  Civil  Certificate  Fee  Projections 
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The  above  graphs  plot  the  projected  annual  tariff  fees  and  disbursements  for  criminal  and  civil  cases. 
Projections  are  shovvn  for  a  5%,  10%  and  15%  increase  in  the  total  number  of  cases. 
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In  the  model,  administrative  cost  projections  are  tied  to  the  historical  cost  and  projected 
increases  to  these  accounts.  The  resulting  forecast  can  be  compared  to  the  forecasted 
number  of  cases  for  the  year  to  make  sure  the  average  processing  cost  appears  to  be 
reasonable. 

Two  area  office  cost  projections  are  shown  in  Exhibit  VIII- 13.  The  first  projection 
increases  administrative  costs  for  each  area  office  by  the  average  increase  for  that  area 
office  between  1988  and  1989.  For  example  York  might  increase  by  6%  and  Durham  by 
0.5%.  The  second  projection  increases  administrative  costs  for  each  type  of  account  by  the 
average  increase  for  that  account  type  between  1988  and  1989.  For  example,  rent  might 
increase  by  5%  annually  in  all  of  the  area  offices  and  telephone  by  7%. 
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Area  Office  Expenses  ($'000,000) 


EXHIBIT  VIII- 1 3  Examples 


Area  Office  Expense  Projections 
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The  above  graph  indicates  the  total  projected  administrative  costs  for  the  area  offices  which  would  be 
expected  if  the  average  cost  per  area  office  increased  by  5%  or  if  the  individual  administrative  expense 
increased  by  6%. 
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IX 


MANAGEMENT  ANALYSIS 


This  chapter  examines  a  range  of  issues  relevant  to  the  management  of  the  Plan.  Some  of 
these  issues  flow  directly  from  the  detailed  findings  presented  in  Chapters  IV  through  VIII. 
Others  are  concerned  with  the  more  general  issues  of  the  Plan's  accountability  and  organi¬ 
zational  structure. 

By  way  of  introduction  to  this  chapter,  it  will  be  useful  at  this  point  to  revisit  the  Plan's 
formal  statement  of  objectives  first  presented  in  Chapter  III  alxive.  The  "Fundamental 
Principle"  underlying  the  Plan's  objectives  is  "To  facilitate  equality  of  access  to  justice 
through  the  provision  of  effective  and  efficient  legal  services  in  a  wide  range  of  legal 
matters  to  those  who  are  unable  to  finance  them  from  their  own  resources".  The  individual 
objectives  can  be  summarized  as  follows: 

1 .  To  facilitate  access  to  services  to  all  those  who  are  eligible. 

2.  To  provide  services  in  a  consistent  manner  throughout  the  Province. 

3.  To  conduct  the  eligibility  determination  process  in  a  fair,  flexible  and  expeditious 
manner. 

4.  To  provide  services  at  a  standard  commensurate  with  the  quality  of  legal  services 
available  if  the  client  were  able  to  pay  for  the  services  himself  or  herself. 

5.  To  meet  the  standards  set  out  in  the  French  Language  Services  Act. 

6.  To  be  aware  of  and  responsive  to  the  needs  of  groups  with  special  needs  or 
interests. 

7 .  To  administer  the  Plan  and  deliver  services  efficiently. 

8.  To  provide  services  which  are  appropriate  to  client  needs  and  which  result  in  the 
best  possible  effect  for  the  client. 

9.  To  encourage  the  fullest  possible  participation  of  the  Bar  in  the  Legal  Aid  Plan. 

While  these  objectives  are  sufficiently  detailed  to  express  the  Plan's  general  goal,  they  do 
not  include  the  kinds  of  quantitative  criteria  that  would  enable  the  Plan  to  gauge  its  perfor¬ 
mance  against  each  objective.  For  example,  it  is  not  clear  what  would  constitute  an 
"expedi,:'  eligibility  determination  (objective  3).  In  a  later  section  of  this  chapter,  we 
will  be  examining  the  role  to  be  played  by  detailed  performance  measures  in  monitoring  the 
Plan’s  operations. 
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A. 


DETAILED  FINDINGS  AND  RECOMMENDATIONS 


In  this  section,  we  summarize  the  major  findings  reported  in  Chapters  IV  through  VII,  and 
make  recommendations  related  to  those  findings.  The  cost  implications  of  the  recommen¬ 
dations  as  well  as  any  potential  implications  for  the  Plan's  information  system  are  also 
noted.  The  numbers  (from  1  to  9)  in  parentheses  at  the  end  of  each  recommendation  refer 
to  the  Plan's  objectives  noted  above.  The  relationship  between  the  recommendations  and 
the  objectives  is  summarized  in  Exhibit  IX- 1  at  the  conclusion  of  this  section. 

1.  Accessibility 

The  principal  findings  and  associated  recommendations  from  Chapter  IV  are  as  follows. 
(The  numbers  in  parentheses  are  presented  to  facilitate  reference  to  the  Plan's  list  of 
objectives.) 

Finding  Ala:  Variations  by  area  in  observed  rates  of  application  for  criminal  and  family 
certificates  were  accounted  for  in  terms  of  a  set  of  socio-demographic  and  court-related 
characteristics  of  the  areas.  However,  the  rate  of  application  for  non-family  civil 
certificates  could  not  be  similarly  explained. 

Finding  Alb:  Awareness  on  the  parts  of  referral  sources  and  potential  applicants  was 
limited  regarding  the  coverage  criteria  for  non-family  civil  certificates. 

In  the  interests  of  providing  consistency  in  service  delivery,  and  ensuring  access  to  the 
Plan’s  services  to  financially  eligible  persons  with  non-family  civil  problems,  it  would  be 
useful  to  ensure  that  staff,  potential  applicants  and  referral  sources  are  aware  of  the  Plan's 
coverage  of  non-family  civil  matters,  and  to  monitor  the  issuance  of  certificates  for  these 
types  of  legal  problems  by  area. 

Recommendation  Ala:  Take  steps  to  ensure  that  area  office  staff  and  referral  sources 
are  aware  that  certificates  may  be  issued  for  non-family  civil  matters.  Staff  could  be 
reminded  on  this  point  via  internal  correspondence,  while  referral  sources  could  be 
informed  through  the  Legal  Aid  Newsletter,  and  through  pamphlets  and  signage  at  area 
offices.  (1) 

Cost  Implication:  Minimal  due  to  use  of  existing  communication  channels. 

Recommendation  Alb:  In  order  to  raise  the  general  level  of  awareness  among  potential 
applicants  regarding  the  Plan’s  coverage  criteria,  some  form  of  public  media  campaign  will 
be  required.  The  Plan  should  establish  priorities  among  potential  target  audiences  for  such 
campaigns,  and  should  monitor  the  impact  of  the  campaign(s)  on  application  rates.  (1) 

Cost  Implication:  Public  information  campaigns  can  be  cosdy,  depending  upon  their 
coverage,  duration  and  intensity.  For  this  reason,  it  will  be  important  for  the  Plan  to  estab¬ 
lish  clear  priorities  for  these  activities  and  monitor  their  effectiveness. 

Recommendation  Ale:  Monitor  the  proportion  of  certificates  issued  for  non-family 
civil  matters  by  area  for  consistency  in  this  measure  across  areas.  Where  areas  differ 
dramatically  from  other  areas  in  their  region,  the  reason(s)  for  the  observed  differences 
should  be  established  and,  if  appropriate,  given  area  to  area  differences  on  the  factors 
driving  application  rates,  addressed  so  that  a  greater  degree  of  consistency  is  achieved.  (2) 
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Cost  Implication:  Minimal  with  respect  to  monitoring  since  the  basic  data  on  application 
rates  are  currently  available  in  the  Plan's  information  system,  and  in  census  publications. 
Some  limited  programming  will  be  required  to  calculate  and  extract  the  rate  data  and 
generate  a  management  report. 

Finding  A2:  In  a  number  of  the  Plan's  areas.  Financial  assessments  are  currently 
performed  by  MCSS  staff,  some  of  whom  are  only  available  to  do  this  work  one  day  per 
week.  This  limited  availability  of  financial  assessment  officers  employed  by  MCSS  in 
these  areas  has  posed  a  barrier  to  access  to  the  application  process.  In  the  interests  of  both 
improved  consistency  in  service  delivery,  and  improved  accessibility  of  the  financial 
assessment  process,  the  Plan  should  take  over  responsibility  for  this  function  from  MCSS. 

Recommendation  A2:  The  Plan  should  take  over  the  assessment  function  from  MCSS 
(currently  in  process)  so  that  assessment  officers  will  be  consistendy  available  to  do  this 
work  during  office  hours  five  days  per  week.  (1,2) 

Cost  Implication:  The  mechanics  of  this  takeover  of  responsibility  are  currently  being 
discussed  by  the  Plan  and  MCSS.  The  cost  issue  has  not  been  settled. 

Finding  A3:  While  general  information  about  the  Plan  is  widely  available,  many 
potential  applicants,  and  other  people  who  refer  applicants  to  the  Plan  lack  an  under¬ 
standing  of  the  Plan's  coverage  and  financial  eligibility  criteria.  While  it  may  not  be 
reasonable  to  expect  to  make  potential  applicants  or  referral  sources  sufficiently  well 
informed  about  the  Plan's  financial  eligibility  criteria  that  they  can  accurately  assess  their 
likely  eligibility  status  prior  to  being  formally  assessed,  the  same  cannot  be  said  for  the 
coverage  criteria.  This  is  an  area  where  the  Plan  should  seek  to  promote  greater  awareness 
among  referral  sources  (especially)  and  potential  applicants. 

Recommendation  A3a:  Take  steps  to  raise  the  level  of  awareness  among  referral 
sources  as  to  the  Plan's  coverage  criteria.  This  could  be  accomplished  through  the  Legal 
Aid  Newsletter,  and  through  pamphlets  and  signage  at  area  offices.  (1) 

Cost  Implication:  Minimal  due  to  use  of  existing  communication  channels. 

Recommendation  A3b:  In  order  to  raise  the  general  level  of  awareness  among  potential 
applicants  regarding  the  Plan's  coverage  criteria,  some  form  of  public  media  campaign  will 
be  required.  The  Plan  should  establish  priorities  among  potential  target  audiences  for  such 
campaigns,  and  should  monitor  the  impacts  of  the  campaigns  on  application  rates.  (1) 

Cost  Implication:  Public  information  campaigns  can  be  costly,  depending  upon  their 
coverage,  duration  and  intensity.  For  that  reason,  it  will  be  important  for  the  Plan  to  estab¬ 
lish  clear  priorities  for  these  activities,  and  monitor  their  effectiveness. 

2.  Eligibility 

The  principal  findings  and  associated  recommendations  from  Chapter  V  are  as  follows. 

Finding  El:  Approval  rates  for  criminal,  family  and  other  civil  certificates  vary  widely 
across  the  Plan's  areas.  These  variations  cannot  be  explained  in  terms  of  area  characteris¬ 
tics  data  available  to  this  review.  In  the  interests  of  consistency  and  fairness  in  eligibility 
determination  across  the  Plan's  areas,  it  would  be  useful  to  monitor  these  performance 
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indicators  on  a  routine  basis,  in  order  to  identify  areas  that  differ  dramatically  from  other 
areas  in  the  same  region,  so  that  the  reasons  for  these  differences  can  be  determined,  and,  if 
appropriate,  addressed. 

Recommendation  El:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  approval  rates  across  areas,  and  should,  if  appropri¬ 
ate,  given  area  to  area  differences  in  the  factors  driving  approval  rates,  take  steps  to  achieve 
a  greater  degree  of  consistency  in  these  measures.  To  this  end,  the  Plan  should  monitor  the 
approval  rate  measures  reported  in  Chapter  V  on  an  annual  basis.  (2) 

Cost  Implication:  Minimal  with  respect  to  monitoring  since  the  basic  data  on  approval 
rates  are  currently  available  in  the  Plan's  information  system.  Some  limited  programming 
will  be  required  to  calculate  the  rate  measures  and  generate  a  management  report 

Finding  E2:  The  categories  used  by  the  Plan  to  report  the  reasons  for  refusal  of  applica¬ 
tions  for  certificates  are  vague  and  overlap  one  another.  Better  quality  data  on  why 
applications  are  refused  would  assist  the  Plan  to  identify  barriers  to  access  posed  by  the 
Plan's  eligibility  criteria  and  assessment  procedures. 

Recommendation  E2:  The  form  and  procedure  used  to  gather  information  on  reasons 
"or  refusal  should  be  refined  so  as  to  generate  better  quality  information  on  this  important 
performance  indicator.  Of  particular  concern  are  reasons  related  to  the  Plan's  eligibility 
criteria  and  assessment  procedures.  (2,3) 

Cost  Implication:  Form  development  wall  require  some  consultation  with  area  office 
staff  to  ensure  consistent  definition  of  terms  and  availability  of  basic  data.  Implementation 
will  require  written  instructions  to  all  relevant  staff  regarding  the  completion  of  the  forms 
and  modifications  to  the  information  system  to  accommodate  the  revised  response  codes. 
Some  programming  will  also  be  required  to  generate  a  management  report  on  reasons  for 
refusal  by  type  of  legal  problem,  and  by  area. 

Finding  E3:  One  out  of  three  Area  Directors  considers  the  guidelines  relating  to  the 
amounts  that  applicants  should  contribute  toward  the  cost  of  their  certificates  to  be  unclear. 

Recommendation  E3:  The  Plan  should  develop  (in  consultation  with  the  Area 
Directors)  a  set  of  written  guidelines  covering  the  issuance  of  contributing  certificates.  (2) 

Cost  Implication:  This  effort  will  require  the  convening  of  a  working  committee 
representing  senior  staff  and  Area  Directors. 

Finding  E4:  The  Plan's  computerized  information  system  does  not  contain  complete  (or 
any,  in  some  cases)  data  on  three  key  applicant  characteristics.  These  are  net  income 
(missing  for  roughly  half  of  the  applicant  records)  family  size  and  value  of  assets.  Neither 
of  these  latter  two  variables  were  on  the  records  at  all  until  recently,  although  the  data  are 
generally  available  in  the  paper  files.  These  three  variables  can  be  considered  the  funda¬ 
mental  elements  underlying  financial  eligibility  for  legal  aid.  As  such,  complete  data  on 
these  variables  should  be  available  in  the  Plan's  information  system  in  order  to  support 
examination  of  the  criteria  themselves  and  to  estimate  the  impact  of  changes  in  the  criteria 
on  approval  rates. 
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Recommendation  E4:  The  key  applicant  characteristics  of  net  income,  family  size  and 
value  of  available  assets  should  be  included  in  the  applicant  records  on  the  Plan's 
computerized  system.  Availability  of  these  data  in  the  future  would  provide  a  vehicle  for 
both  monitoring  the  application  of  the  Plan's  financial  eligibility  criteria,  and  for  estimating 
the  impact  on  approval  rates  of  changes  to  the  criteria.  (2,3) 

Cost  Implication:  Inclusion  of  net  income  on  the  computerized  records  will  require 
instructions  to  area  office  staff  that  this  data  item  (which  will  be  available  on  most  paper 
application  records)  be  entered  on  the  data  input  forms.  A  field  already  exists  in  the  auto¬ 
mated  records  for  this  variable.  Data  on  family  size  and  assets  will  also  exist  in  most  paper 
files.  However,  no  current  field  is  provided  for  these  variables,  although  family  size  is 
currently  being  entered  in  another  rarely  used  field.  The  next  upgrade  of  the  applicant 
record  structure  should  allocate  fields  to  these  variables. 

Finding  E5:  The  rates  of  appeal  of  refused  applications  vary  widely  across  the  Plan's 
areas.  These  variations  cannot  be  explained  in  terms  of  initial  refusal  rates.  In  the  interests 
of  consistency  and  fairness  across  the  Plan's  areas,  the  Plan  should  monitor  appeal  rates 
across  areas  in  order  to  identify  areas  differing  significantly  from  other  areas  in  the  same 
region,  so  that  the  reasons  for  these  differences  can  be  determined,  and  if  appropriate, 
addressed. 

Recommendation  E5:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  appeal  rates  across  areas,  and  should,  if  appropriate 
given  area  to  area  differences  in  the  factors  driving  appeal  rates,  take  steps  to  achieve  a 
greater  degree  of  consistency  in  this  measure.  To  this  end,  the  Plan  should  monitor  the 
appeal  rate  measures  reported  in  Chapter  V  on  an  annual  basis.  (2) 

Cost  Implication:  Minimal  with  respect  to  monitoring  since  the  basic  data  on  appeal 
rates  are  currently  available  in  the  Plan's  information  system.  Some  limited  programming 
will  be  required  to  calculate  the  rate  measures  and  generate  management  reports. 

Finding  E6:  A  variety  of  approaches  to  the  day-to-day  operation  of  individual  area 
offices  have  developed  over  the  years  since  the  Plan’s  inception.  Some  Area  Directors 
have  expressed  a  desire  for  more  detailed  written  guidelines  regarding  both  their  duties,  and 
office  administration.  In  the  interests  of  consistency  in  service  delivery  across  the  Plan's 
areas,  a  set  of  written  guidelines  for  area  office  operation  and  administration  should  be 
developed  and  adopted 

Recommendation  E6:  The  Plan  should  develop  (in  consultation  with  Area  Directors 
and  office  administrators)  a  policy  and  procedure  manual  covering  all  aspects  of  area  office 
operations.  (2) 

Cost  Implication:  Development  of  a  detailed  policy  and  procedure  manual  represents  a 
major  undertaking.  It  will  require  extensive  consultation  with  area  office  staff  and  Area 
Directors,  as  well  as  consideration  at  the  senior  level  of  a  broad  range  of  issues, 
encompassing  matters  of  both  specific  policy  and  general  management  philosophy  e.g., 
span  of  control.  Our  estimate  of  the  minimum  amount  of  dedicated  staff  time  necessary  to 
develop  such  a  manual  is  three  months  (not  including  the  time  of  persons  consulted  in  the 
area  offices). 
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Finding  E7:  In  comparison  to  area  offices  in  which  Plan  staff  are  responsible  for  the 
financial  assessment  process,  areas  in  which  MCSS  staff  do  this  work  differ  in  terms  of  the 
extent  to  which  this  function  is  supported.  Specifically,  MCSS  staff  devote  relatively  less 
of  their  time  to  legal  aid  assessments  than  do  assessment  officers  who  are  Plan  staff.  In 
addition,  assessment  officers  working  in  MCSS  offices  are  relatively  isolated  from  the 
other  elements  of  the  legal  aid  system,  including  Area  Directors.  Finally,  the  training 
provided  to  assessment  officers  (both  Plan  staff  and  MCSS  staff)  is  informal  and  in  many 
cases,  inadequate.  In  sum,  MCSS  is  not  actively  supporting  the  financial  assessment 
function  in  the  Plan's  area  offices,  even  though  it  still  has  formal  responsibility  for  doing 
so. 


Recommendation  E7:  The  assessment  function  should  be  consolidated  under  the 
authority  and  control  of  the  Plan,  in  order  to  increase  the  consistency  with  the  function  is 
performed  across  the  province.  (2,3) 

Cost  Implication:  The  mechanics  of  this  takeover  of  responsibility  are  currently  being 
discussed  by  the  Plan  and  MCSS.  The  cost  issue  has  not  been  settled. 

Finding  E8:  The  average  time  taken  to  issue  certificates  was  longer  in  areas  where  the 
assessment  function  was  performed  by  MCSS  staff  in  MCSS  offices  (referred  to  as  'two- 
stop'  areas)  than  in  areas  where  either  Plan  staff  did  the  assessments  or  where  MCSS  staff 
did  the  assessments  in  Plan  offices. 

Recommendation  E8:  The  assessment  function  should  be  consolidated  under  the 
authority  and  control  of  the  Plan  in  order  to  improve  the  level  of  service  to  applicants  in 
what  are  now  two-stop  areas.  (2,3) 

Cost  Implication:  The  mechanics  of  this  takeover  of  responsibility  are  currently  being 
discussed  by  the  Plan  and  MCSS.  The  cost  issue  has  not  been  settled. 

Finding  E9:  There  are  wide  variations  from  area  to  area  in  terms  of  the  average  time  to 
issue  certificates.  To  some  extent,  these  variations  are  related  to  region  of  the  province  and 
to  office  type  (one-stop/two-stop).  In  the  interests  of  consistency  in  service  delivery  across 
the  Plan's  areas,  data  on  average  time  to  issue  certificates  by  type  (criminal/civil, 
free/contributing)  should  be  routinely  monitored  in  order  to  identify  areas  which  are  signifi¬ 
cantly  slower  than  others  in  the  same  region,  so  that  the  reasons  for  these  differences  can 
be  determined  and,  to  the  extent  possible,  addressed. 

Recommendation  E9:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  the  time  taken  to  issue  certificates  across  areas,  and 
to  achieve  a  greater  degree  of  consistency  in  these  measures  across  areas.  To  this  end,  the 
Plan  should  monitor  the  'time  to  issue'  measures  reported  in  Chapter  V  on  an  annual  basis. 
(2,3) 

Cost  Implication:  Minimal  with  respect  to  monitoring  since  the  basic  data  needed  to 
calculate  elapsed  time  to  issue  certificates  currently  exists  in  the  Plan's  information  system. 
Some  limited  programming  will  be  required  to  perform  the  necessary  calculations  and 
generate  a  management  report. 
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3  .  Quality  of  Service 

The  principal  findings  and  associated  recommendations  from  Chapter  VI  are  as  follows. 

Finding  Ql:  The  Plan  lacks  any  formal,  routine  mechanism  for  exercising  control  over 
the  quality  of  application  processing. 

Recommendation  Ql:  The  Plan  should  develop  a  formal,  routine  system  for  the 
exercise  of  quality  control  over  the  processing  of  applications.  The  design  of  this  system 
should  be  based  on  a  set  of  explicit  performance  standards.  Responsibility  for  the 
monitoring  and  enforcement  of  these  standards  should  rest  with  a  team  of  senior  assess¬ 
ment  officers  located  throughout  the  province.  The  work  of  these  quality  control  monitors 
should  include  the  examination  of  random  samples  of  files,  in  order  to  verify  that  correct 
procedures  are  being  followed,  both  in  applications  that  were  approved  and  in  those  that 
were  refused.  The  products  of  this  activity  should  include  both  general  assurance  data  as  to 
adherence  to  the  Plan’s  policies  and  procedures,  and  ongoing  feedback  on  requirements  for 
staff  training  and  procedural  changes.  (2,3) 

Cost  Implication:  Development  of  explicit  performance  standards  for  the  processing  of 
applications  will  require  the  convening  of  a  working  committee  representing  senior  Plan 
staff,  experienced  assessment  officers  from  across  the  province  and  Area  Directors.  This 
committee  should  also  be  responsible  for  the  preparation  of  a  plan  for  implementing  and 
monitoring  adherence  to  the  standards.  The  actual  work  of  routinely  examining  samples  of 
files  for  compliance  should  rest  with  a  team  of  senior  assessment  officers  located  regionally 
across  the  province.  These  individuals  should  also  (except  in  Metro)  be  responsible  for  the 
assessment  function  in  an  area  office.  Only  a  portion  of  their  work  week  would  be  devoted 
to  the  quality  control  function. 

Finding  Q2A:  Among  lawyers  who  do  certificate  work,  roughly  half  perceive  no 
difference  in  quality  between  fee-paying  work  and  certificate  work,  while  the  remainder  of 
these  lawyers  perceive  fee-paying  work  as  being  of  better  quality.  Lawyers  who  do  not  do 
certificate  work  are  (collectively)  relatively  more  likely  to  see  fee-paying  work  as  being  of 
better  quality. 

Finding  Q2B:  The  Plan  has  in  place  little  in  the  way  of  formal  quality  control  monitoring 
or  enforcement  with  respect  to  the  quality  of  legal  services  provided  on  certificates.  In 
effect,  the  degree  of  control  exercised  by  the  Plan  over  the  work  done  by  lawyers  on 
certificates  is  the  same  as  that  exercised  by  the  Law  Society  over  all  lawyers. 

Recommendation  Q2:  The  Plan  should  give  formal  and  explicit  effect  to  Section  27  of 
the  Regulation  which  states:  The  Law  Society  may  establish  standards  of  professional 
practice,  training  and  experience  for  entry  to  and  retention  on  any  panel  or  subdivision  of  a 
panel.'  It  would  be  preferable  that  the  mechanism  for  monitoring  and  enforcement  of  these 
standards  reside  within  the  Plan,  as  an  integral  element  of  its  operations.  Should  such  an 
arrangement  not  prove  effective,  it  may  be  necessary  to  consider  some  form  of  external 
review  or  appeal  process.  (4) 

Cost  Implication:  Regardless  of  the  specific  mechanics  of  a  system  for  the  monitoring 
of  performance  standards  for  lawyers  on  certificates,  it  is  clear  that  it  will  require  a 
procedure  for  maintaining  records  on  individual  lawyers  within  each  Plan  area  to  be 
administered  by  the  Area  Director.  Area  Directors  will  also  be  responsible  for  informing 
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lawyers  whose  performance  is  below  standard  that  their  panel  membership  may  be  in 
jeopardy,  and  for  ensuring  that  the  lawyers'  are  taking  appropriate  steps  to  remedy  the 
problem. 

4.  Special  Needs  Groups 

The  principal  findings  and  associated  recommendations  from  Chapter  VII  (not  already 
covered  above  in  the  more  general  chapters)  are  as  follows. 

Finding  SI:  Many  agencies  working  with  special  needs  groups  perceive  themselves  as 
lacking  sufficient  knowledge  of  the  Plan's  eligibility  criteria  and  services  to  be  of  assistance 
to  their  clients  with  legal  problems.  Some  also  expressed  a  willingness  to  participate  in 
efforts  to  make  their  clients  more  aware  of  the  Plan  and  its  services. 

Recommendation  SI:  The  Plan  should,  in  cooperation  with  representatives  of  special 
needs  groups,  develop  an  information  strategy  aimed  at  increasing  the  level  of  awareness 
among  both  agency  staff  and  clients  regarding  the  Plan’s  eligibility  criteria  and  services. 
(1,6) 

Cost  Implication:  This  effort  will  require  some  form  of  media  campaign  directed  at  the 
target  group(s)  through  media  accessible  to  them.  Such  campaigns  can  be  costly, 
depending  upon  their  coverage,  duration  and  intensity.  Of  concern  for  campaigns  targeted 
at  special  needs  groups  is  their  accessibility  to  persons  who  may  read  or  understand  neither 
English  nor  French.  Several  years  ago,  the  Plan  unsuccessfully  sought  funding  for  an 
Ontario-wide  information  campaign.  The  Plan's  efforts  in  this  regard  continue. 

Finding  S2:  There  is  a  perception  among  some  special  need  groups  that  many  area  office 
staff  are  not  as  sensitive  to  their  particular  needs  and  circumstances  as  they  might  be. 

Recommendation  S2:  The  Plan  should  develop  a  program  to  raise  the  level  of  area 
office  staff  awareness  of  the  importance  of  recognizing  and  responding  optimally  to  the 
particular  needs  and  circumstances  of  members  of  special  needs  groups.  (This  process  is 
currendy  under  way.)  (6) 

Cost  Implication:  The  costs  of  this  effort  are  primarily  those  of  the  staff  time  involved 
in  preparing  and  delivering  the  training. 

Finding  S3:  The  number  of  lawyers  willing  to  accept  cenificate  work  from  special  need 
group  members  is  perceived  to  be  shrinking.  Much  of  the  cause  for  this  perceived  problem 
is  seen  to  rest  with  the  tariff. 

Recommendation  S3:  The  Plan  should  review  the  tariff  with  a  view  to  ensuring  that 
lawyers  working  with  special  need  group  clients  are  able  to  be  compensated  for  the  extra 
time  that  may  be  required  by  these  clients.  (9) 

Cost  Implication:  This  effort  could  be  under  taken  as  part  of  the  Plan’s  ongoing 
examination  and  review  of  the  tariff. 

In  order  to  summarize  the  correspondence  between  the  Plan's  objectives  and  the  recom¬ 
mendations  emanating  from  this  review,  Exhibit  IX- 1  was  prepared.  The  columns  in  this 
exhibit  refer  (by  letter  and  number)  to  the  recommendations  presented  earlier  in  this 
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chapter,  while  the  rows  refer  to  the  Plan's  nine  objectives.  The  'x'  entries  in  the  body  of 
the  chan  identify  those  recommendations  associated  with  each  objective,  and  vice-versa. 

It  is  apparent  from  an  examination  of  Exhibit  IX- 1  that  the  majority  of  the  recommendations 
arising  from  the  detailed  findings  are  concerned  with  the  accessibility  and  consistency  of 
the  Plan's  services,  and  with  the  process  of  eligibility  determination.  Many  of  these 
recommendations  call  for  the  collection  and  analysis  of  quantitative  information  for  the 
purposes  of  monitoring  and  reporting  on  the  Plan's  performance.  This  general  issue  of  the 
current  use  of  operational  information  by  the  Plan,  and  the  need  for  more  such  information 
is  discussed  in  the  next  section  of  this  chapter. 


B.  PERFORMANCE  MEASUREMENT 

This  section  discusses  the  general  issue  of  the  Plan's  performance  measurement,  both  in 
terms  of  its  current  practises,  and  particularly  with  respect  to  potential  enhancements  to 
these  practises.  For  the  purposes  of  this  discussion,  performance  measures  will  be  defined 
as  those  types  of  data  that  illuminate  the  degree  to  which  the  Plan  is  achieving  its  objec¬ 
tives. 

We  will  begin  by  briefly  describing  the  reports  generated  routinely  by  the  Plan’s  informa¬ 
tion  system  for  use  by  senior  staff  (meaning  the  Provincial  Director,  and  the  Deputy 
Directors).  In  examining  this  list  of  routine  reports,  it  should  be  borne  in  mind  that  it  does 
not  include  data  provided  from  the  system  on  an  ad  hoc  basis. 

The  reports  produced  routinely  by  the  information  system  for  senior  management  are  the 
following: 

►  Report  of  Final  Accounts  Paid,  Report  on  Interim  and  Supplementary  Accounts 
Processed.  These  repons  are  produced  on  a  monthly  basis  and  classify  all  of  the 
certificate  accounts  paid  during  the  month  on  the  basis  of  the  length  of  time  it  took 
to  process  and  pay  the  accounts. 

These  reports  go  to  the  Provincial  Director,  the  Deputy  Director  -  Legal  and  the 
Deputy  Director  -  Finance.  They  also  form  part  of  the  monthly  report  to  the  Legal 
Aid  Committee. 

►  Month  to  Date  Average  Cost  Report.  This  report  is  produced  weekly  and  indicates 
the  numbers  of  certificate  accounts,  and  amounts  paid  for  the  current  month. 

This  report  goes  to  the  Provincial  Director,  the  Deputy  Director  -  Legal  and  the 
Deputy  Director  -  Finance. 

►  Account  Cost  Report.  This  one  page  report  is  produced  after  the  last  Solicitor 
cheque  run  of  the  month  and  shows  a  breakdown  by  type  of  aid  of  all  accounts  paid 
during  the  month  and  year  to  date. 

This  report  goes  to  the  Provincial  Director  and  the  Deputy  Director  -  Finance. 
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EXHIBIT  IX-I  Linkage  of  Plan  Objectives  to  Study  Recommendations 
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►  Monthly  Case  Cost  Report.  This  one  page  report  is  produced  monthly  and  shows 
the  year  to  date  number  of  cases  where  the  final  account  has  been  paid  in  the  current 
yea i.  The  amounts  could  include  interim  accounts  paid  in  a  previous  year  -  that  is 
why  it  is  called  Case  Cost  rather  than  account  cost. 

This  report  is  given  to  the  Deputy  Director  -  Finance. 

►  Quarterly  Area  Analysis  Report.  This  report  is  basically  the  same  as  the  Monthly 
Case  Cost  Report  but  it  shows  Figures  for  the  current  quarter  as  well  as  year  to  date. 
There  is  one  page  per  Area  (a  copy  of  which  is  sent  to  each  Area  Office)  and  a  total 
page. 

This  report  is  given  to  the  Deputy  Director  -  Finance. 

>■  New  Certificate  Analysis.  This  report  is  produced  monthly  and  shows  the  year  to 
date  number  of  certificates  issued  broken  down  by  type  of  aid  within  each  Area 
Office. 

This  report  is  given  to  the  Deputy  Director  -  Finance. 

►  Refugee  Claimant  Certificates  Issued.  This  report  is  produced  quarterly  and  shows 
the  number  of  certificates  issued  to  Refugee  Claimants  by  Area  Office. 

This  report  is  given  to  the  Deputy  Director  -  Finance  and  the  Deputy  Director  - 
Appeals. 

>■  Refusal  Report.  This  report  is  produced  quarterly  and  lists  the  year  to  date  figures 
for  refusals  broken  down  by  type  (refusals  of  applications  for  initial  certificates  vs. 
applications  to  appeal)  and  within  that  type,  broken  down  between  criminal  and 
civil.  It  shows  the  numbers  of  refusals  and  percentages  by  reason  code. 

This  report  is  given  to  the  Deputy  Director  -  Appeals. 

►  Accounts  Paid  by  Tariff.  This  report  is  produced  monthly  and  shows  year  to  date 
figures  for  accounts  paid  broken  down  into  the  different  tariff  periods  and  within 
each  one  of  those,  broken  down  between  standard  form  accounts  and  non  standard 
form  accounts. 

This  report  is  given  to  the  Deputy  Director  -  Legal. 

►  Examiner  Reports.  There  are  5  reports  that  come  under  this  category  and  they 
basically  show  the  activity  of  the  staff  in  the  Legal  Accounts  department  during  the 
current  month. 

The  reports  are: 

Number  of  accounts  processed  by  type. 

Number  of  accounts  reviewed  by  type. 

Discretionary  accounts  processed 
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Number  of  accounts  processed  by  amounts  paid. 

Accounts  reviewed  by  Legal  Accounts  Officers. 

These  reports  are  given  to  the  Deputy  Director  -  Legal. 

►  Accounts  Paid  Under  Young  Offenders  Act.  This  shows  the  value  and  the  number 
of  certificate  accounts  paid  in  the  month  for  young  offenders. 

This  report  is  given  to  the  Deputy  Director  -  Legal. 

►  Duty  Counsel  Youth  Court  Accounts.  This  report  is  produced  monthly  and  shows 
the  year  to  date  number  of  accounts  paid  to  Duty  Counsel  and  the  amounts  for  their 
attendance  in  Youth  Court. 

This  report  is  given  to  the  Deputy  Director  -  Legal. 

►  Solicitor  Profile  Reports.  These  reports  are  produced  quarterly  for  the  Provincial 
Director,  the  Deputy  Director  -  Legal  and  the  Deputy  Director  -  Finance.  There  are 
eight  different  reports  -  all  with  the  same  format  -  that  list  information  on  Solicitors 
paid  in  the  previous  12  month  period.  Four  of  the  reports  are  in  sequence  of  billed 
to  paid  ratio  and  four  are  in  sequence  of  billed  to  average  cost  ratio.  In  each  group, 
there  is  a  report  covering  all  accounts,  one  covering  all  standard  form  accounts,  one 
covering  standard  form  accounts  settled  and  one  covering  standard  form  accounts 
paid.  Each  report  shows  the  solicitor  number,  the  number  of  accounts  paid,  the 
individual  amounts  and  total  amount  billed  and  paid  as  well  as  the  total  average  cost 
and  the  ration  of  billed  to  paid  and  billed  to  average  cost. 

These  repons  are  used  to  check  the  way  in  which  a  Solicitor  is  billing,  the  type  of 
accounts  he  is  submitting,  and  so  on.  A  meeting  is  held  to  go  over  these  repons 
and  select  certain  Solicitors  whose  accounts  will  be  looked  at  in  detail  by  the  Deputy 
Director  -  Legal.  There  are  several  criteria  used  in  determining  the  Solicitors  whose 
accounts  will  be  looked  at  -  the  number  accounts,  the  number  of  times  discretion 
has  been  paid,  and  the  ratio  between  billed  and  paid. 

Examination  of  this  list  of  routine  repons  to  senior  management  indicates  that  the  over¬ 
whelming  majority  (1 1  of  14)  present  legal  account  information  broken  down  one  way  or 
another.  While  this  type  of  information  is,  of  course,  of  vital  importance  to  the  ongoing 
operation  of  the  Plan,  it  provides  little  if  any  insight  into  the  extent  to  which  the  Plan  is 
achieving  its  objectives. 

The  second  major  group  of  users  of  management  information  within  the  Plan  is  the  Area 
Directors.  The  reports  produced  routinely  by  the  information  system  for  the  Area  Directors 
are  the  following: 

►  Monthly  Statistical  Reports.  These  summarize  activity  in  each  Area  Office, 
including  the  numbers  of  applications  received,  the  numbers  of  refusals  by  type,  a 
breakdown  of  certificates  issued  into  free  and  contributing,  and  numbers  of  people 
assisted  by  duty  counsel  (for  the  current  month  and  year  to  date). 

►  Quarterly  Area  Analysis  Report.  Described  above  in  the  senior  management 
report  list. 
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►  Duty  Counsel  Activity  Report.  This  weekly  report  lists  duty  counsel 
accounts  paid  in  the  preceding  week. 

►  Duty  Counsel  Earnings  Report.  This  monthly  report  lists  those  solicitors  in 
the  area  paid  for  duty  counsel  work  in  the  current  fiscal  year  broken  down  by 
criminal  and  civil  (for  the  current  month  and  year  to  date). 

►  Deletion  Report.  This  quarterly  report  lists  certificates  deleted  from  the  system 
and  is  used  to  assist  in  the  destruction  of  files. 

►  Overdue  notices  for  contributing  clients  who  are  in  arrears.  These 
notices  are  produced  monthly  for  contributing  clients  who  are  overdue  in  their 
payments. 

►  Report  of  Certificates  Not  Acknowledged.  This  monthly  report  lists 
certificates  issued  but  not  acknowledged  by  a  solicitor  after  60  days. 

►  Missing  Payment  Agreement  Report.  This  monthly  report  lists  accepted 
applicants  where  a  payment  agreement  was  indicated  but  not  received  by  the 
system. 

Examination  of  the  list  of  reports  routinely  provided  to  Area  Directors  indicates  that  most  of 
the  reports  are  concerned  with  case  management  and  administration.  As  was  the  case  with 
the  senior  management  reports,  the  Acrea  Directors'  reports  do  not  provide  information 
relevant  to  the  achievement  of  the  Plan's  objectives  at  either  the  area  level  or  province -wide. 

As  indicated  at  the  beginning  of  this  section,  performance  measures  are  defined  for  the 
purposes  of  this  report  as  those  types  of  data  that  illuminate  the  extent  to  which  the  Plan  is 
achieving  its  objectives.  In  the  remainder  of  this  section,  each  of  the  Plan's  objectives  is 
discussed  in  terms  of  its  amenability  to  performance  measurement.  Potential  performance 
measures  associated  with  the  individual  objectives  are  also  identified  and  described. 

Objective  1:  To  facilitate  access  to  its  services  to  all  those  who  are 
eligible 

Amenability  to  measurement.  As  discussed  in  Chapter  IV,  estimating  the  size  of  the 
population  of  'all  those  who  are  eligible'  is  a  difficult  task.  There  will  always  be  some 
proportion  of  eligible  non-applicants  in  every  subgroup.  This  unavailability  of  data  on  the 
size  of  the  Plan's  potential  applicant  pool  renders  quantitative  assessment  of  its  success  in 
reaching  all  eligible  persons  a  practical  impossibility. 

Potential  measures.  The  Plan's  objective  is  to  'facilitate  access'.  This  objective  lends 
itself  to  an  activity-based  measure  rather  than  any  direct  measures  of  service  access. 
Examples  of  activity-based  measures  would  be  numbers  of  potential  applicants  informed 
about  the  Plan’s  services,  expansion  of  hours  of  service  availability  and  steps  taken  to 
render  the  Plan's  services  more  approachable  to  potential  applicants. 

Several  indirect  measures  of  accessibility  were  noted  in  Section  A  above.  These  involved 
the  use  of  application  rate  data  by  problem  type  (criminal,  family,  other  civil)  to  monitor 
differences  across  areas  in  the  use  of  the  Plan's  services.  The  rationale  for  using  these 
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types  of  data  to  measure  accessibility  is  that  a  uniformly  accessible  service  should  generate 
reasonably  uniform  application  rates  across  similar  areas. 

Objective  2:  To  provide  services  in  a  consistent  manner  throughout 
the  province 

Amenability  to  measurement.  Consistently  delivered  services  should  be  reflected  in 
reasonable  uniformity  across  areas  in  terms  of  application  rates,  approval  rates,  appeal 
rates,  profiles  of  reasons  for  refusals  and  time  to  issue  certificates.  All  of  these  types  of 
data  are  (or  could  be)  available  in  the  Plan's  information  system.  What  remains  undefined 
is  the  extent  of  consistency  that  would  meet  the  objective.  Given  the  differences  in 
economic  and  other  circumstances  that  prevail  across  the  Plan's  areas,  a  more  practical 
objective  in  terms  of  consistency  might  be  that  of  achieving  greater  (rather  than  absolute) 
consistency  within  the  limits  posed  by  local  circumstances.  This  general  issue  is  discussed 
later  in  this  chapter. 

Potential  measures.  As  noted  above,  measures  of  consistency  could  include  application 
rates,  approval  rates,  appeal  rates,  profiles  of  reasons  for  refusals  and  time  to  issue 
certificates  by  area  and  type  of  legal  problem. 

Objective  3:  To  conduct  the  eligibility  determination  process  in  a 
fair,  flexible  and  expeditious  manner 

Amenability  to  measurement.  As  a  measurement  standard,  this  objective  is  too 
general  to  permit  quantitative  assessment.  The  difficulty  lies  with  the  terms  'fair',  'flexible' 
and  'expeditious'.  In  particular,  fairness  and  flexibility  do  not,  almost  by  definition,  lend 
themselves  to  the  setting  of  specific,  measurable  standards.  It  should,  however,  be 
possible  to  define  in  quantitative  terms  what  constitutes  expeditious  eligibility  determina¬ 
tion.  In  this  regard,  targets  should  be  established,  and  the  Plan's  success  in  meeting  these 
targets  should  be  monitored. 

Potential  measures.  As  noted  above,  time  to  issue  certificates  should  be  monitored 
across  areas,  broken  down  by  problem  type  and  free/contributing. 

Objective  4:  To  provide  services  at  a  standard  commensurate  with 
the  quality  of  legal  services  available  if  the  client  were 
able  to  pay  for  the  services  himself  or  herself 

Amenability  to  measurement.  As  discussed  in  both  Chapter  VI  and  earlier  in  this 
chapter,  there  are  currently  no  explicit  standards  for  the  performance  of  legal  work  on 
certificates  beyond  those  that  apply  to  all  lawyers  pursuant  to  the  Law  Society  Act.  The 
argument  is  made  in  Chapter  VI  that  the  services  provided  to  clients  on  certificates  require 
some  more  intense  level  of  scrutiny  as  to  their  quality  (by  the  Plan),  since  the  presence  of  a 
lawyer's  name  on  a  Legal  Aid  panel  may  imply,  in  a  client's  mind,  a  guarantee  of  that 
lawyer's  ability  to  provide  service  of  a  fully  adequate  quality. 

The  earlier  discussion  of  the  issue  of  monitoring  and  ensuring  the  quality  of  the  legal  work 
done  on  certificates  acknowledged  the  difficulties  inherent  in  establishing  a  routine 
procedure  to  achieve  the  Plan's  objective  in  this  regard.  This  is  an  area  that  is  not  amenable 
to  quantitative  assessment.  It  is,  however,  an  area  of  such  importance  that  some 
systematized  procedures  are  required.  We  would  urge  the  Plan  and  the  Law  Society  to 
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work  collaboratively  on  this  issue  in  pursuit  of  both  the  Plan's  and  the  Law  Society's 
quality  goals. 

Potential  measures.  Legally-aided  clients  should  be  informed  as  to  the  procedure  to  be 
followed  should  they  have  a  complaint  about  the  quality  of  service  provided  by  their 
lawyer.  Complaints  about  service  quality  from  clients  as  well  as  other  lawyers  should  be 
monitored  at  the  area  level.  The  Plan  should  develop  and  make  explicit  a  procedure  for 
investigating  complaints  about  service  quality  at  the  area  level.  Panel  members  should  be 
made  aware  of  this  procedure,  including  their  responsibility  to  participate  in  continuing 
legal  education  activities  or  other  professional  improvement  efforts  as  needed 

Objective  5:  To  meet  the  standards  set  out  in  the  French  Language 
Services  Act 

Amenability  to  measurement.  As  discussed  in  Chapter  IV  above,  the  Plan  is  making 
substantial  progress  in  its  efforts  to  fulfill  the  standards  of  the  French  Language  Services 
Act.  Indicators  of  the  Plan's  success  in  meeting  this  objective  could  include  data  on  the 
availability  of  bilingual  staff  in  designated  areas,  and  on  the  volume  of  applications  taken  in 
the  French  language. 

Objective  6:  To  be  aware  of  and  responsive  to  the  needs  of  groups 
with  special  needs  or  interests 

Amenability  to  measurement.  As  discussed  earlier  in  this  chapter,  the  Plan  should,  in 
cooperation  with  representatives  of  special  needs  groups,  develop  an  information  strategy 
for  agency  staff  and  clients  to  become  more  familiar  with  the  Plan,  and  for  Plan  staff  to 
become  more  aware  of  and  responsive  to  the  particular  needs  and  circumstances  of 
applicants  with  special  needs.  This  is  not  an  objective  that  is  amenable  to  quantitative 
assessment. 

Objective  7:  To  administer  the  Plan  and  deliver  services  efficiently 

Amenability  to  measurement.  The  costs  of  administering  the  Plan  were  discussed 
earlier  in  this  report  in  Chapters  III  and  VIII.  In  these  discussions,  it  was  noted  that  the 
proportion  of  the  Plan's  total  budget  allocated  to  administration  has  remained  relatively 
steady  over  the  past  several  years  at  about  6%.  Clearly,  the  Plan  is  able  to,  and  does 
identify  its  costs  of  administration. 

The  issue  of  whether  the  Plan's  delivery  of  services  is  efficient  is  more  complex. 
Assuming  that  delivery  of  services  includes  the  provision  of  legal  services  through 
certificates,  the  discussion  enters  the  realm  of  comparative  cost-effectiveness.  An 
efficiently  delivered  legal  aid  service  is  one  in  which  the  means  of  service  delivery  is 
relatively  more  cost  effective  than  available  alternatives.  Costing  of  alternatives  can  be 
difficult,  especially  when  no  directly  comparable  service  exists  (although  comparisons  with 
the  legal  aid  delivery  systems  in  other  provinces  may  be  instructive).  In  Ontario,  it  may  be 
feasible,  if  not  simple,  to  compare  the  costs  of  services  provided  on  certificates  to  those 
provided  to  private  clients,  or  to  those  provided  through  pre-paid  legal  service  schemes. 
The  Plan  has  itself  examined  the  comparative  cost-effectiveness  of  salaried  versus  per  diem 
duty  counsel  systems. 
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Pressure  on  the  Plan  to  demonstrate  the  cost-effectiveness  of  its  services  is  almost  certain  to 
increase,  if  only  because  both  the  federal  and  provincial  governments  are  under  similar 
pressure  to  make  the  most  efficient  possible  use  of  their  own  resources.  Both  for  this 
reason,  and  as  a  matter  of  sound  fiscal  management,  the  Plan  should  be  able  to  demonstrate 
that  the  highest  level  of  performance  is  being  achieved  in  its  operations,  given  the  resources 
available. 

Objective  8:  To  provide  services  which  are  appropriate  to  client 
needs  and  which  result  in  the  best  possible  effect  for 
the  client 

Amenability  to  measurement.  This  objective  is  too  general  to  support  quantitative 
assessment. 

Objective  9:  To  encourage  the  fullest  possible  participation  of  the 
Bar  in  the  Legal  Aid  Plan 

Amenability  to  measurement.  In  Chapter  VI  of  this  report,  the  question  of  the  extent 
of  the  Bar's  participation  was  examined.  Combining  Plan  data  and  Law  Society  data,  it 
was  possible  both  count  and  describe  (to  a  limited  extent)  those  lawyers  who  do  certificate 
work  and  those  who  do  not.  In  similar  fashion,  the  Plan  could  routinely  monitor  the  extent 
of  the  Bar's  participation  in  certificate  work,  in  order  to  both  detect  trends  in  this  measure, 
and  assess  the  effectiveness  of  its  efforts  to  encourage  greater  participation. 

Potential  measures.  Participation  in  the  Plan  could  be  monitored  on  an  annual  basis  by 
combining  Plan  data  on  lawyers  doing  certificate  work  with  Law  Society  data  on  its 
membership.  These  analyses  could  include  examination  of  profiles  of  participating  and 
non-participating  lawyers  in  terms  of  experience,  gender,  type  of  legal  work  done  and 
location  in  Ontario. 


C.  BROAD  ISSUES  OF  MANAGEMENT  AND  ACCOUNTABILITY 

In  this  section,  we  discuss  a  range  of  issues  relevant  to  the  Plan's  management  structure, 
and  to  the  collection,  analysis  and  reporting  of  accountability  information. 

Before  proceeding,  it  will  be  useful  to  define  the  term  'accountability'.  The  final  report  of  a 
recent  'Study  of  Management  and  Accountability  in  the  Government  of  Ontario'  (Price 
Waterhouse  Associates  and  The  Canada  Consulting  Group,  1985)  defined  "...the 
accountability  structure  or  framework...  as  the  set  of  relationships  through  which: 

►  responsibility  and  authority  are  delegated  by  one  organization. ..to  another, 

>•  a  base  set  of  objectives,  expectations  and  performance  review  is  established  for  the 
exercise  of  that  responsibility  and  authority; 

►  a  rendering  of  account  takes  place;  and, 

►  approval  or  discipline  may  ensue.”  (p.3) 
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Implicit  in  this  description  of  accountability  is  the  notion  that  subordinate  bodies  will 
routinely  report  on  their  performance  in  achieving  their  (clearly -ex pressed)  objectives,  and 
that  the  adequacy  of  their  performance  will  be  assessed  on  this  objective  basis,  with 
appropriate  consequences. 

In  the  present  context,  it  is  apparent  that  some  of  the  elements  of  an  accountability  structure 
as  defined  above,  are  absent.  Authority  to  administer  the  Plan  has  been  delegated  by 
Ontario  to  the  Benchers  of  the  Law  Society  who  in  turn  have  delegated  it  to  the  Legal  Aid 
Committee.  The  Legal  Aid  Committee,  in  turn,  has  delegated  its  authority  and  responsibi¬ 
lity  for  the  day-to-day  management  of  the  Plan  as  a  whole  to  the  Provincial  Director  and  his 
staff.  Finally,  the  Law  Society  has  delegated  authority  and  responsibility  for  the  delivery 
of  the  Plan's  services  at  the  area  level  to  the  47  Area  Directors  (although,  in  practise,  Area 
Directors  report  to  the  Provincial  Director  and  the  Deputies,  as  opposed  to  reporting  directly 
to  the  Legal  Aid  Committee).  This  set  of  relationships  is  depicted  in  Exhibit  DC-2. 


EXHIBIT  IX-2  Organizational  Relationships  Within  the  Accountability 

Structure  of  the  Ontario  Legal  Aid  Plan 


ONTARIO - LAW  SOCIETY  OF  UPPER  CANADA 

(CANADA*) 

r 

LEGAL  AID  COMMITTEE 

J 

SENIOR  PLAN  STAFF 


T 

AREA  DIRECTORS 


•Partial  funding  for  Legal  Aid  provided  to  Ontario  pursuant  to  the  Canada -Ontario  Cost-Sharing  Agreement, 
and  the  Canada  Assistance  Plan.  Dotted  line  denotes  'arm's  length'  relationship  between  government  and  the 
Law  Society. 


In  terms  of  formal  objectives  and  expectations,  we  conclude  that  much  has  been  left 
undefined.  Only  recently  were  even  relatively  general  objectives  for  the  Plan  approved  by 
the  Law  Society  (discussed  above).  No  such  statement  of  objectives  exists  to  define  an 
accountability  relationship  between  the  funding  governments  and  the  Law  Society 
(although  it  should  be  noted  here  that  the  Law  Society's  administration  of  the  Plan  is 
characterized  by  an  intentional  degree  of  independence  from  government).  In  terms  of  "a 
formal  rendering  of  account",  this  chapter  will  argue  that  no  meaningful  reporting  structure 
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has  been  established  to  date  to  support  performance  review  between  the  funding  govern¬ 
ments  and  the  Law  Society,  between  the  Law  Society  and  the  Plan,  or  between  the 
Provincial  Office  and  the  Plan’s  47  areas. 

Our  analysis  of  the  Ontario  Legal  Aid  Plan  and  particularly  of  its  management  indicates  the 
complexity  of  managing  a  large  professionally  based  social  service.  Our  review  was  only 
asked  to  consider  the  provision  of  legal  aid  services  through  the  private  bar,  and  not  to 
either  consider  or  evaluate  the  seventy  clinics  funded  and  managed  through  the  Clinic 
Funding  Committee  of  the  Plan.  On  the  basis  of  our  examination  of  the  certificate  side  of 
the  Plan,  we  have  concluded  that  the  current  accountability  structure  of  the  Plan  requires 
strengthening  and  perhaps  fundamental  change. 

Despite  the  significant  increase  in  the  need  for  legal  aid  services  by  the  public  and  the 
responsiveness  of  both  the  provincial  and  federal  governments  in  funding  the  Plan,  the 
management  structure  has  remained  relatively  static.  What  concerns  us  is  the  limited  scope 
of  the  general  performance  information,  as  well  as  the  seeming  lack  of  critical  examination 
of  this  general  performance  information  on  the  part  of  the  Plan's  funders  and  particularly 
on  the  part  of  its  present  'Board  of  Directors'  the  Legal  Aid  Committee.  This  latter  concern 
is  reflected  in  the  content  of  the  'Monthly  Operational  Report'  that  is  the  Legal  Aid 
Committee's  sole  routine  source  of  information  on  the  Plan's  performance.  This  report 
consists  predominantly  of  statistical  information  on  the  payment  of  legal  accounts  for 
certificate  work,  and  a  statement  of  income  and  expenditures  for  the  Plan.  Also  provided  is 
a  table  of  year  to  date  (versus  previous  year)  counts  of  services  provided  (summary  legal 
advice,  referrals,  certificate  applications  approved/refused,  and  duty  counsel  services)  for 
the  province.  Although  the  Legal  Aid  Committee  examines  a  wide  range  of  other  types  of 
information  on  an  issue  by  issue  basis,  the  foregoing  information  represents  what  comes 
before  the  Committee  as  a  matter  of  routine. 

We  believe  that  the  findings  of  this  study  represent  the  type  of  information  that  warrants 
routine  and  detailed  examination  by  those  ultimately  responsible  for  funding  and  overseeing 
the  operations  of  the  Plan.  That  basic  performance  information  available  in  previous 
Annual  Reports  (demonstrating,  for  example,  wide  variations  from  area  to  area  in  approval 
rates  for  certificates)  has  not  created  concern  on  the  part  of  the  Legal  Aid  Committee,  the 
Law  Society  or  for  that  matter  government,  suggests  the  need  for  significant  strengthening 
and  perhaps  fundamental  change  in  the  accountability  structure  of  the  Plan. 

For  the  purpose  of  this  discussion,  it  will  be  useful  to  define  two  levels  of  accountability. 
The  first  level  is  that  which  exists  between  the  Plan  and  its  Board  of  Directors  --  the  Legal 
Aid  Committee.  Accountability  at  this  "operational"  level  is  concerned  with  detailed 
performance  reporting,  and  anticipates  both  the  active  scrutiny  of  performance  data  by  the 
senior  body,  and  the  unconstrained  expression  of  its  approval  or  discipline.  The  second 
level  of  accountability  of  concern  here  is  that  which  exists  between  the  Law  Society  and 
government.  Implicit  in  the  Act  is  the  assumption  that  the  Law  Society  will  administer  the 
Plan  with  a  clear  degree  of  autonomy,  or  independence  from  government,  despite  its 
reliance  on  government  funding.  In  this  context  of  what  might  be  called  "organizational" 
accountability,  there  is  a  potentially  difficult  balance  to  be  achieved  between  preserving  the 
independence  of  the  Plan's  Board  of  Directors  from  undue  influence  from  government, 
while  at  the  same  time  ensuring  that  the  Plan  is  administered  in  a  manner  consistent  with  its 
funders'  broad  objectives.  The  key  practical  differences  between  these  two  levels  of 
accountability  ultimately  comes  down  to  matters  of  level  of  detail  in  performance  reporting, 
and  to  whether  the  senior  body  is  or  is  not  constrained  in  its  approval  or  censure  of  the 
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subordinate  body's  performance  by  the  need  to  respect  its  autonomy.  As  well,  the  tools 
available  to  the  Law  Society  in  its  role  as  recipient  of  the  Plan’s  accountability  information 
are  many  and  varied  (including  staff  appointments/dismissals,  and  funding  decisions)  while 
those  available  to  government  are  relatively  blunt  (for  example,  revising  the  Act,  or 
withholding  funding). 

It  should  be  noted  in  regard  to  the  role  of  government,  that  while  its  "arm's  length" 
relationship  with  the  Law  Society  is  an  element  of  the  Plan’s  structure,  this  factor  does  not 
absolve  the  government  of  the  responsibility  to  ensure  that  the  Plan's  performance  is  both 
achieving  the  government's  general  objectives  in  funding  the  Plan,  and  is  doing  so  in  a 
manner  that  represents  the  best  value  for  the  money  spent  Rather,  the  "arm’s  length" 
relationship  defines  the  level  of  detail  at  which  the  government  should  monitor  the  Plan's 
performance  as  aggregated,  and  not  concerned  with  administrative  matters.  For  example, 
government's  interest  in  accessibility,  for  example,  would  be  reflected  in  data  on  the 
accessibility  of  the  Plan's  services  across  Ontario,  rather  than  at  the  level  of  individual 
areas.  Similarly,  government's  interest  in  eligibility,  consistency,  and  the  other  key 
performance  areas  examined  in  this  study  would  focus  on  this  general  level. 

In  regard  to  these  data  and  the  exercise  of  the  government's  role  in  ensuring  the 
accountability  of  the  Law  Society  in  its  administration  of  the  Plan,  it  should  also  be 
recognized  that  consideration  will  have  to  be  given  to  developing  a  procedure  for  the 
examination  of  the  data  produced  by  the  Plan,  and  to  the  establishment  of  criteria  for  what 
constitutes  satisfactory  performance  on  these  measures.  While  informal  exchanges  of 
information  on  the  Plan's  performance  and  costs,  and  the  government's  objectives, 
priorities  and  budget  have  historically  been  an  element  of  the  relationship  between  the 
Ministry  of  the  Attorney  General  and  the  Plan,  the  more  structured,  detailed  and  formal 
relationship  envisaged  in  this  report  will  require  an  increased  commitment  of  staff  resources 
on  the  part  of  both  the  government  and  the  Plan  to  the  tasks  of  performance  monitoring  and 
reporting.  In  order  to  effectively  plan  and  implement  such  an  enhanced  system,  it  would  be 
useful  to  establish  a  working  committee  to  review  government's  information  needs  in  light 
of  the  Plan’s  current  capacity  to  provide  performance  information  (via  the  Legal  Aid 
Committee),  and  to  establish  priorities  for  future  enhancements  to  the  Plan's  performance 
reporting  systems  and  procedures  in  response  to  these  enhanced  requirements.  It  will  rest 
with  the  government  and  the  Law  Society  to  establish  a  level  of  performance  reporting 
sufficient  to  assure  the  government  that  its  broad  objectives  in  funding  the  Plan  are  being 
addressed,  while  at  the  same  time  respecting  the  independence  of  the  Law  Society  to 
administer  the  Plan. 

The  key  element  of  the  Plan’s  accountability  structure  that  has  to  date  been  missing  is  that 
of  a  formal  accountability  relationship  with  an  independent  governing  body.  There  would 
seem  to  be  three  principal  means  of  developing  and  strengthening  an  independent  and 
accountable  "Board  of  Directors":  the  Advisory  Committee  contemplated  in  section  9  of  the 
Act  be  reactivated;  control  and  administration  of  the  Plan  become  the  responsibility  of  a 
statutory  non-profit  corporation  such  as  was  envisaged  by  the  1974  Task  Force  on  Legal 
Aid;  or  the  Law  Society’s  Legal  Aid  Committee  continues  to  administer  the  Plan  but  with 
broader  representation  in  membership. 

The  question  of  the  ideal  body  to  review  the  Plan's  accountability  information,  and  approve 
its  future  planning  and  decision-making  warrants  discussion.  At  present,  the  Legal  Aid 
Committee  continues  to  act  as  the  Plan's  'Board  of  Directors.'  A  Standing  Committee  of 
the  Law  Society,  its  membership  includes  a  number  of  non-lawyers,  although  the  majority 
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of  the  members  are  lawyers.  Importantly,  the  Act  does  not  specify  the  composition  of  the 
Committee,  and  says  little  about  the  Committee's  role  in  overseeing  the  Plan's  operations. 
Appointments  by  either  the  federal  or  provincial  governments  to  the  Committee  has  not 
been  an  element  of  the  Plan's  direction,  as  has  been  the  case  of  the  Clinic  Funding 
Committee.1 

Section  9  of  the  Act  calls  for  the  establishment  of  'an  Advisory  Committee  on  legal  aid' 
composed  of  three  judges,  two  lawyers,  'a  person  holding  a  responsible  position  in  the 
Field  of  public  welfare’  and  'such  other  persons  as  the  Attorney  General  may  appoint.'  The 
role  of  this  committee  was  'to  report  at  least  once  in  every  year  to  the  Attorney  General ... 
on  the  operation  of  the  legal  aid  plan;  and  on  the  [Plan's  Annual  Report].'  It  would  appear 
that  those  responsible  for  drafting  the  Act  anticipated  a  need  for  an  external  review  body  to 
monitor  and  report  on  the  Plan's  operations  to  the  government  with  some  degree  of 
independence  bekh  from  the  Plan  and  the  Law  Society. 

We  find  it  difficult  to  argue  for  the  resuscitation  of  the  Advisory  Committee  as  called  for  in 
Section  9  of  the  Act.  We  were  unable  to  ascertain  exactly  the  reason  for  the  demise  of  the 
Advisory  Committee  but  clearly  it  was  not  considered  to  be  an  essential  instrument  of  the 
administration  of  the  Plan  or  it  would  not  have  been  allowed  to  wither.  As  well,  we  have 
reservations  as  to  the  composition  of  the  Advisory  Committee  and  its  limited  jurisdiction. 
We  also  have  concerns  as  to  the  utility  of  both  a  Board  of  Directors  and  an  Advisory 
Committee  to  oversee  the  Board  of  Directors  --  the  Legal  Aid  Committee. 

The  Report  of  the  1974  Task  Force  on  Legal  Aid  concluded  that  although  the  Plan  at  the 
time  of  its  inception  was  comprehensive,  it  would  be  incapable  of  providing  adequate  legal 
services  in  the  future.  The  Task  Force  went  on  to  state  that  the  enactment  of  legislation 
subsequent  to  the  creation  of  the  Legal  Aid  Plan  had  created  the  demand  for  both  more  and 
diverse  models  of  legal  services  to  the  poor.  In  order  to  accommodate  this  growing 
demand  and  diversity,  an  expanded,  mixed  system  of  legal  services  would  have  to  be 
provided.  The  structure  of  Ontario's  Legal  Aid  Plan  at  the  time,  the  Task  Force 
commented,  was  incapable  of  providing  such  a  system. 

A  summary  of  the  Task  Force's  major  recommendations  was  published  in  Chapter  15  of  its 
Report  Recommendation  1  read  as  follows: 

The  control  and  administration  of  the  Legal  Aid  Plan  should  be  vested  in  a 
statutory  non-profit  corporation  named  Legal  Aid  Ontario. 

Legal  Aid  Ontario  was  to  have  consisted  of  a  20-member  Board  of  Directors,  including  a 
Chairman  and  Vice-Chairman,  one  of  which  had  to  be  a  lawyer.  Of  the  remaining  18 
members  half  were  to  be  appointed  by  the  Law  Society  of  Upper  Canada,  and  half  by  the 
Lieutenant-Governor  in  Council.  It  was  recommended  that  those  appointed  by  the 
Lieutenant-Governor  in  Council  come  from  the  general  public.  Thus,  an  amendment  to  the 
Legal  Aid  Act  and  Law  Society's  Regulations  would  have  been  required  both  to  vest 
control  and  administration  of  the  Legal  Aid  Plan  in  Legal  Aid  Ontario,  and  to  permit  the 
appointment  of  lay  members  to  the  corporation's  Board. 


1The  Clinic  Funding  Committee  was  established  after  the  one  person  Commission  chaired  by  Mr  Justice 
Grange  of  the  Supreme  Court  of  Ontario  recommended  the  formalization  of  the  funding  of  the  Ontario 
clinics  and  the  creation  of  the  Clinic  Funding  Committee  with  representation  on  the  Committee  by 
appointees  of  both  the  Ontario  government  and  the  Law  Society,  with  each  body  to  make  at  least  one 
appointment  of  a  person  with  clinic  experience. 
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The  Task  Force  stressed  the  need  for  Legal  Aid  Ontario  to  be  independent  of  the 
government  and  the  profession  in  order  to  serve  the  public  interest.  Although  the  sums  of 
money  allocated  to  legal  aid  in  the  province  are  determined  by  the  government,  and  the 
licensing  and  professional  conduct  of  lawyers  is  the  responsibility  of  the  Law  Society, 
Legal  Aid  Ontario,  it  was  stated,  was  to  be  responsible  for  budgetary  control  and  all 
activities  associated  with  legal  aid  in  the  province. 

The  Task  Force's  recommendation  to  establish  Legal  Aid  Ontario  was  never  adopted. 

Turning  to  the  third  alternative,  we  have  reservations  about  strengthening  a  standing 
committee  of  the  Law  Society  and  are  concerned  about  whether  it  can  legitimately  be  argued 
that  such  a  committee  can  be  considered  to  be  an  independent  and  critical  recipient  of  the 
Plan's  performance  information.  We  agree  with  the  concern  expressed  in  1974  by  the  Task 
Force  on  Legal  Aid:  "...  it  is  impossible  to  perceive  the  direction  of  the  Legal  Aid  Plan  as 
being  sufficiently  single-minded  (in  its  dedication  to  the  'public  good')  if  it  is  left  in  the 
hands  of  a  Committee  of  the  Law  Society,  reporting  to  Convocation  the  governing  body  of 
the  Sociefy,  both  groups  being  composed  overwhelmingly  of  lawyers." 

It  is  of  note  that  other  social  and  recreational  services  --such  as  children's  aid  societies  that 
administer  Child  Welfare  legislation;  boards  of  trustees  of  post- secondary  institutions  i.e. 
universities;  as  well  as  cultural  and  recreational  institutions  such  as  the  Art  Gallery  of 
Ontario,  the  Royal  Ontario  Museum  and  Ontario  Place  —  have  each  developed  unique 
methods  of  administration  which  have  allowed  both  arm's  length  relationships  with 
government  and  accountability  to  the  public  of  Ontario. 

In  various  areas  of  public  administration,  we  have  seen  the  gradual  evolution  of  boards  of 
trustees  which  respond  to  the  legitimate  needs  of  three  groups:  funders;  providers  of 
services  -  often  professionals;  and  the  members  of  the  public  for  whom  the  services  are 
provided.  The  Ontario  Legal  Aid  Plan  was  originally  created  in  1952  when  the  legal 
profession  began  to  provide  free  legal  services  to  the  public.  From  the  outset  legal  aid  has 
been  administered  and  governed  by  a  committee  that  is  an  integral  part  of  the  Law  Society 
of  Upper  Canada  and  this  model  has  continued  both  after  the  introduction  of  funded  private 
legal  services  in  1967  and  of  funded  community-based  clinics  in  the  mid- seventies. 

It  is  also  noteworthy  that  the  degree  of  control  exercised  by  the  legal  profession  over  the 
administration  of  legal  aid  in  other  Canadian  provinces  varies  from  jurisdiction  to  jurisdic¬ 
tion.  Briefly,  these  arrangements  are  as  follows: 

►  In  British  Columbia,  the  Legal  Services  Society  was  established  by  legislation  in 
1979  and  is  independent  of  the  provincial  government  and  the  legal  profession. 
Both  the  government  and  the  Law  Society  are  empowered  to  appoint  seven 
Directors  to  the  Society.  Four  of  the  fourteen  Directors  must  be  lay  persons. 

>•  Legal  Aid  in  Alberta  was  established  in  1970  by  an  agreement  between  the  Law 
Society  of  Alberta  and  the  provincial  Attorney  General.  In  1973  the  Law  Society 
and  the  Attorney  General  entered  into  an  agreement  founding  The  Legal  Aid  Society 
of  Alberta,  which  was  incorporated  in  May  1973.  The  Society  is  governed  by  a  15- 
member  Board  of  Directors:  two  appointed  by  the  Law  Society,  two  by  the 
Attorney  General,  one  by  the  Government  of  Alberta,  and  ten  selected  jointly. 
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►  Saskatchewan  established  a  Legal  Aid  Commission  pursuant  to  the  Legal  Aid  Act  of 
1983.  The  twelve  members  of  the  Board  are  appointed  by  the  Law  Society  and  the 
provincial  and  federal  governments.  There  are  four  lay  appointments  on  the  Board. 

►  The  Legal  Aid  Services  of  Manitoba  Act,  1971  established  Legal  Aid  Manitoba  as 
an  independent  agency  for  the  purpose  of  providing  a  wide  range  of  legal  services 
to  the  poor.  The  Board  of  Directors  consists  of  13  members,  9  appointed  by  the 
provincial  government  and  four  by  the  Law  Society. 

►  The  Quebec  Legal  Aid  Plan,  established  in  1972,  provides  legal  services  through  a 
system  of  community  legal  centres  staffed  by  salaried  lawyers.  The  Plan  is 
administered  by  the  Commission  de  Services  Juri cliques.  The  twelve  Directors  are 
appointed  by  the  Quebec  government  from  people  experienced  in  the  legal  problems 
of  under-privileged  persons.  While  there  are  no  specific  Bar  nominees  on  the 
Commission,  in  practice  half  of  the  Commission's  members  have  been  lawyers. 

►  Legal  Aid  New  Brunswick  was  established  and  is  administered  by  the  Law  Society 
of  New  Brunswick. 

►  Nova  Scotia's  Legal  Aid  Commission  was  established  in  1977  under  the  Legal  Aid 
Act.  The  15  Directors  are  appointed  by  Order  in  Council.  Seven  of  the  15  are 
recommended  by  the  provincial  Barristers  Society,  plus  2  public  servants. 

►  The  Office  of  Public  Defender  in  Prince  Edward  Island  has  been  administered  by 
the  provincial  Ministry  of  Justice  since  1973. 

►  In  Newfoundland,  the  Legal  Aid  Commission  was  established  by  the  Legal  Aid 
Act,  1976.  Five  Directors  are  appointed  by  the  provincial  government,  including  3 
lawyers  plus  the  Deputy  Attorney  General  and  Provincial  Director. 

Clearly,  a  variety  of  arrangements  for  administering  legal  aid  have  evolved  across  the 
country.  However,  only  in  Ontario  and  New  Brunswick  is  legal  aid  administered 
exclusively  by  the  respective  law  societies.  It  is  also  worthy  of  note  that  Alberta's  judicare 
system  is  administered  by  an  independent  body. 

Regardless  of  the  model  chosen  for  Ontario,  it  is  in  our  opinion,  imperative  that  the  body  to 
which  the  Plan  is  accountable  for  its  performance  be  broadened  beyond  the  legal 
profession.  The  restructured  body  should  ensure  active  participation  from  appointments 
made  by  both  the  federal  and  provincial  governments  who  fund  the  Plan,  as  well  as 
representatives  of  both  the  field  of  social  welfare  and  Ontario’s  low  income  communities. 

We  therefore  recommend  that  the  funding  governments  undertake  a  study  to  consider  the 
appropriate  model  of  administration  and  governance  of  the  Ontario  Legal  Aid  Plan.  This 
study  should  examine  the  implications  of  the  foregoing  and  any  other  alternatives,  and  call 
for  submissions  from  the  various  constituencies  involved  with  legal  aid  services  in  Ontario, 
including  the  client  community;  low-income  communities;  the  legal  profession;  the 
administration  of  the  Plan;  the  community-based  clinics;  and  other  interested  groups.  Such 
a  public  discussion  of  the  future  model  of  legal  aid  in  Ontario  is  needed  to  confront  the 
concerns  raised  herein  as  well  as  in  previous  studies  of  the  Plan. 
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The  information  that  should  routinely  come  before  a  newly  constituted  decision-making 
body  should  include  data  on  the  Plan's  performance  against  its  objectives  relating  to 
accessibility,  eligibility,  quality  of  service  and  responsiveness  to  special  needs  groups.  To 
this  list  we  would  add  information  on  the  cost-effectiveness  of  the  Plan's  current  approach 
to  the  delivery  of  its  legal  services.  This  issue  of  cost-effectiveness,  incorporating  as  it 
does  the  concept  of  making  the  most  efficient  use  of  the  financial  resources  available  to  the 
Plan  ought  to  be  of  concern  to  the  Plan’s  funders,  to  its  clients  and  to  other  taxpayers.  In 
view  of  the  growing  fiscal  pressure  on  all  levels  of  government,  the  ability  to  demonstrate 
cost-effectiveness  is  likely  to  become  increasingly  important  in  future  funding  negotiations. 

If  an  independent  governing  body  were  to  be  established  to  review  comprehensive  and 
objective  information  on  the  Plan's  performance,  then  a  number  of  modifications  to  the 
Plan's  internal  administrative  structure  would  enable  it  to  more  readily  both  generate  and 
use  this  information. 

Currently,  responsibility  within  the  Plan  for  the  senior  management  functions  of  perfor¬ 
mance  monitoring,  policy  development  and  implementation,  and  planning  rests  with  the 
Provincial  Director  and  the  Deputy  Directors.  (Although,  formal  responsibility  for  Plan 
policies  rests  with  the  Legal  Aid  Committee  of  the  Law  Society.)  Senior  Plan  staff  also 
have  other  responsibilities  that  demand  their  time.  In  addition  to  working  with  the  various 
Sub- Committees  of  the  Legal  Aid  Committee  on  issues  of  current  concern,  these  indivi¬ 
duals  perform  a  number  of  other  functions.  As  described  briefly  in  Chapter  III,  the  general 
duties  of  the  Provincial  Director  and  the  Deputy  Directors  are  as  follows: 

►  The  Provincial  Director.  The  Provincial  Director  acts  as  the  chief  executive 
officer  of  the  Plan,  responsible  to  the  Law  Society  for  the  "proper  administration  of 
the  Plan"  (Regulations,  Part  IV,  Section  15).  He  is  the  Secretary  of  the  Legal  Aid 
Committee,  and  has  the  primary  responsibility  for  liaison  with  government 
ministries,  especially  the  Ministry  of  the  Attorney  General.  The  Provincial  Director 
is  also  the  chief  public  spokesman  for  the  Plan. 

►  The  Deputy  Director,  Legal.  The  Deputy  Director,  Legal  is  responsible  for 
the  delivery  of  legal  services  through  the  certificate  and  duty  counsel  programs  of 
the  Plan.  He  is  also  responsible  for  reviewing  new  legislation,  advising  Area 
Directors  on  legal  matters,  and  for  policy  development  and  implementation. 
Reporting  to  the  Deputy  Director,  Legal  are  the  investigators,  Legal  Accounts  and 
the  Research  Facility. 

►  The  Deputy  Director,  Finance.  The  Deputy  Director,  Finance  is  the  Plan's 
Chief  Financial  Officer,  responsible  for  providing  direction  to  Area  Directors  on 
financial  and  administrative  matters.  The  Manager  of  the  Plan's  MIS  and  the  Plan's 
controller  report  to  the  Deputy  Director,  Finance. 

►  The  Deputy  Director,  Appeals.  The  Deputy  Director,  Appeals  reviews 
appeals  to  the  Provincial  Director  (from  Area  Committee  decisions),  and  makes 
recommendations  to  the  Director  on  the  acceptance  or  refusal  of  applications  for 
certificates  from  non-residents.  Recently  the  Deputy  Director,  Appeals  headed  up 
the  Plan's  development  of  its  special  program  for  refugee  claimants. 

Some  of  the  senior  Plan  staffs  responsibilities  involve  travel  to  the  Plan's  47  areas  to  meet 
with  local  staff,  members  of  the  Bar  and  other  community  officials.  We  question  whether 
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it  is  an  efficient  use  of  senior  management  time  to  be  making  routine  visits  to  Area  offices. 
Certainly  senior  staff  should  travel  to  an  Area  office  where  some  set  of  extraordinary 
circumstances  requires  their  personal  attendance.  However,  we  suggest  that  some  form  of 
regional  management  structure  would  be  worthy  of  consideration  as  a  means  of  making 
more  efficient  use  of  senior  management's  time. 

There  is,  however,  a  more  fundamental  basis  for  our  belief  that  the  Plan  should  consider 
regionalizing  its  structure.  In  our  view,  regionalization,  if  thoughtfully  implemented, 
would  significantly  strengthen  the  Plan's  management  and  accountability  structure.  Our 
rationale  for  this  position  is  as  follows.  If  the  existing  structure  is  examined  from  a  critical 
perspective,  it  is  clear  that  this  structure  was  designed  for  the  purpose  of  administering  the 
Plan,  rather  than  managing  it.  The  most  compelling  evidence  of  this  is  reflected  in  the 
numbers  of  Area  Directors  (forty- seven)  reporting  to  the  Provincial  Director  and  the  Deputy 
Directors.  Logically,  this  ratio,  or  span  of  control,  does  not  admit  of  the  possibility  that  a 
true  accountability  relationship  (as  defined  above)  could  exist  between  the  Plan's  senior 
management,  and  the  individual  Area  Directors.  The  current  situation  could  be  improved 
by  making  more  effective  use  of  existing  and  potentially  available  performance  data. 
Ultimately,  however,  the  volume  of  area-level  information  necessary  to  sustain 
accountability  would  overwhelm  the  Plan's  senior  managers. 

It  is  interesting  to  note  that  the  1974  Task  Force  on  Legal  Aid  recommended  a  regional 
administrative  structure  for  the  Plan,  in  the  interests  of  both  consistency  of  service,  and  of 
responsiveness  to  local  needs  and  circumstances.  This  latter  point  was  also  noted  by 
Justice  Zuber  in  his  1987  "Report  of  the  Ontario  Courts  Inquiry."  In  his  discussion  of 
regionalization  of  the  courts,  he  observed  that: 

"As  a  practical  matter,  it  is  simply  impossible  to  have  effective  management 
of  the  courts,  scattered  over  such  a  large  province  in  so  many  individual 
locations,  without  having  a  regional  structure.  There  is  a  need  for  regional 
supervisors  who  are  close  to  the  individual  locations  where  court  services 
are  delivered  and  who  are  able  to  become  thoroughly  familiar  with  the 
problems  of  individual  court  offices." 

(pg.  160) 

In  order  to  achieve  a  reasonable  span  of  control  for  senior  management,  we  recommend 
that  the  Plan  consider  the  establishment  of  a  regional  administrative  structure,  following  the 
lead  of  the  Court  Reform  Task  Force  in  this  regard.  Any  structure  to  be  established  should 
carefully  balance  the  natural  tension  in  regional  systems  between  pressures  from  head 
office  for  consistency  in  service  delivery,  and  the  importance  at  the  area  level  of  responding 
to  local  needs  and  circumstances.  In  fact,  it  is  this  latter  consideration  that  renders 
unfeasible  the  option  of  simply  substituting  a  regional  structure  for  the  current  area  office 
system.  Area  Directors  play  a  key  role  in  exercising  discretion  in  response  to  local  circum¬ 
stances,  and  in  working  cooperatively  with  the  local  bar  to  provide  certificate  services. 

In  all,  three  alternative  models  were  included  in  this  preliminary  look  at  regionalization.  In 
addition  to  the  existing  structure,  we  considered: 

►  An  expansion  of  Provincial  Office  staff  incorporating  (perhaps  eight)  officers 
responsible  for  routine  liaison  with,  and  performance  monitoring  of  each  of  the 
Plan's  47  areas. 
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►  Convening  routine  meetings  of  Area  Directors  from  (say)  eight  regions  of  the 
province  for  the  purposes  of  discussing  issues  of  regional  concern,  and  of 
improving  the  consistency  of  service  delivery  within  the  region.  As  appropriate, 
senior  staff  from  Provincial  office  could  also  participate  at  these  regional  meetings 
(as  is  the  current  practice  albeit  on  a  limited  scale). 

►  A  regional  management  structure  in  which  Regional  Directors  would  both  work 
with  the  Area  Directors  in  their  regions  to  improve  consistency  of  service  delivery 
and  performance  within  their  regions,  and  with  Provincial  Office  staff  to  achieve  a 
reasonable  balance  between  province-wide  performance  standards  and  regional 
variation  in  operating  environments. 

The  costs  and  benefits  of  the  current  administrative  structure  as  compared  to  our  three  alter¬ 
native  models  are  summarized  in  Exhibit  DC-3.  Clearly,  determination  of  the  optimal 
structure  for  the  Plan's  management  will  require  the  collection  and  analysis  of  data 
specifically  concerned  with  this  issue. 

Examination  of  the  criteria  used  by  the  Ministry  of  the  Attorney  General  to  establish 
regional  court  boundaries  would  assist  in  this  effort  Among  these  criterion,  the  following 
were  of  greatest  relevance: 

►  Each  region  should  be  large  enough  (in  terms  of  workload)  to  achieve  a  satisfactory 
level  of  operational  efficiency. 

►  Each  region  should  have  within  it  a  large  centre  to  serve  as  a  regional  headquarters. 

►  Each  region  should  be  of  relatively  equal  size,  in  terms  of  (judicial)  business  and 
population. 

►  The  boundaries  should  take  account  of  trends  in  population  and  volume  of  (judicial) 
business. 

While  these  criteria  may  not  all  be  directly  applicable  to  the  task  of  establishing  regional 
boundaries  for  the  Plan,  the  close  relationship  identified  earlier  in  this  report  between  court 
activity  and  legal  aid  applications  suggests  the  need  for  some  degree  of  correspondence 
between  the  two  sets  of  boundaries. 

While  definition  of  the  boundaries  will  serve  to  define  the  physical  structure  of  the  regions, 
a  number  of  other  related  issues  will  require  consideration  on  the  part  of  those  responsible 
for  the  Plan's  regionalization.  In  essence,  a  general  question  must  be  addressed.  This 
question  is:  how  much  responsibility  and  authority  should  ideally  be  delegated  from  the 
Provincial  office  to  the  Regional  Directors,  and  from  the  Regional  Directors  to  the  Area 
Directors?  Ultimately,  it  is  the  prerogative  of  the  Provincial  Director  to  define  the 
frequency  and  detail  of  those  key  regional  performance  reports  required  to  assure  him  that 
the  Regions  are  being  managed  in  accordance  with  the  Plan's  overall  objectives  and 
policies  It  is  also  up  to  the  Provincial  Director,  in  consultation  with  the  Deputy  Directors 
and  the  Regional  Directors,  to  establish  limits  on  the  discretion  accorded  Regional  Directors 
in  such  administrative  areas  as  staffing  levels  and  costs,  and  other  budgetary  matters. 
Similarly,  the  relationship  between  the  Regional  Directors  and  the  Area  Directors  should  be 
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EXHIBIT  IX-3  Cost  and  Benefits  of  Existing  Administrative  Structure  as  Compared  to  Three 
Alternative  Models 
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defined  in  similar  terms,  and  on  the  same  philosophical  base,  i.e.,  what  does  each  Regional 
Director  need  to  know  about  the  operation  of  the  Plan  in  each  Area  to  be  assured  (as  above) 
that  the  Plan's  overall  objectives  are  being  addressed,  and  its  policies  adhered  to.  This 
definition  should  be  a  matter  of  consultation  and  discussion  among  the  senior  staff  of  the 
Provincial  Office  and  the  Regional  Directors  to  ensure  a  reasonable  degree  of  consistency  in 
these  arrangements  across  regional  boundaries. 

Among  the  key  data  sources  relevant  to  these  issues  would  be  the  senior  staff  of  the  Plan's 
Provincial  office,  the  Plan's  Area  Directors,  and  (to  a  lesser  extent)  the  recendy-appointed 
Regional  Court  Administrators.  In  considering  the  alternative  models,  it  would  also  be 
important  to  examine  the  workload  implications  of  each  for  staff  at  the  area,  regional  and 
central  levels.  This  type  of  information  would  be  needed  to  idenufying  the  most  cost- 
effective  alternative.  Finally,  a  detailed  implementation  plan  for  the  selected  alternative 
would  be  required  which  would  set  out  a  schedule  for  the  devolution  to  regional  staff  of 
responsibility  and  authority  that  is  at  present  centrally  held 

On  the  basis  of  the  data  collected  for  this  review,  the  regional  management  structure 
appears  most  promising.  It  would  not  jeopardize  the  accessibility  of  the  Plan's  services 
while  at  the  same  time  offering  the  promise  of  enhanced  consistency  of  service  delivery 
within  a  context  of  regional  variation.  It  could  also  mesh  well  with  the  province’s  new 
regional  structure  of  court  administration. 

Should  a  decision  be  taken  to  implement  a  regional  management  structure,  Regional 
Directors  could  perhaps  be  recruited  from  among  the  ranks  of  current  full-time  or  part-time 
Area  Directors,  Candidates  would  be  Area  Directors  with  an  interest  in  administration  and 
the  desire  to  devote  more  of  their  time  to  the  Plan.  These  individuals  would  be  responsible 
for  working  with  the  other  Area  Directors  in  their  region  to  both  generate  and  review 
regional  performance  data,  to  achieve  greater  consistency  in  the  procedures  followed  both 
within  their  region  (across  areas),  and  among  the  regions,  and  to  provide  feedback  to 
Provincial  Office  on  local  concerns  regarding  upcoming  policy  initiatives.  They  would  also 
work  closely  with  the  senior  assessment  officers  referred  to  in  Chapter  V  to  refine  the 
financial  eligibility  assessment  process  in  the  region.  They  would,  as  well,  play  an 
important  role  in  exercising  control  over  the  quality  of  legal  services  provided  on 
certificates  by  monitoring  the  data  on  complaints  from  their  region,  conferring  with 
individual  Area  Directors  on  problems  that  arise,  and  promoting  opportunities  to  improve 
the  skills  of  the  local  bar  through  continuing  legal  education  activities.  Regional  Directors 
would  also  liaise  routinely  with  Provincial  Office  in  the  development  of  policy  and  the 
monitoring  of  performance,  reducing  the  need  for  Provincial  Office  senior  staff  to  confer 
with  each  Area  Director  individually.  Finally,  the  Regional  Directors  would  also  work  with 
the  Regional  Court  Management  Advisory  Committees  currently  being  established  pursuant 
to  the  Courts  of  Justice  Act. 

Finally,  we  would  also  urge  that  the  Plan  consider  the  creation  of  the  position  of  planning 
and  research  officer  within  the  staff  of  the  Provincial  Office,  reporting  to  the  Provincial 
Director  .  This  individual  would  ideally  have  a  background  in  socio-legal  research  and 
statists,  enabling  him  or  her  to  assist  senior  management  to  generate,  analyze  and  report 
information  on  the  Plan's  performance,  both  in  relation  to  its  objectives,  and  more 
generally. 
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In  the  event  that  the  Plan  follows  some  or  all  of  the  recommendations  made  earlier  in  this 
chapter  with  regard  to  performance  measurement,  the  importance  of  assigning  a  staff 
member  to  the  task  of  collating  and  analyzing  this  extensive  base  of  information  at  both  the 
area  and  regional  level  will  become  evident  In  our  view,  the  presence  of  a  full-time  analyst 
in  the  Provincial  Office  would  both  provide  the  Plan's  senior  management  with  a  higher 
quality  of  performance  information  than  is  currently  available,  and  enable  senior  managers 
to  dedicate  more  of  their  time  and  efforts  to  the  consideration  of  the  Plan's  performance, 
policies  and  procedures.  It  is  worth  noting  that  the  Plan's  counterpart  organizations  in  both 
Quebec  and  British  Columbia  include  research  and  planning  officers  among  their  staff. 

The  research  and  planning  officer's  duties  should  include  the  translation  of  broad  policy 
questions  into  specific  research  questions,  the  identification  of  existing  data  sources  (or  the 
development  of  new  data  sources)  to  answer  the  research  questions,  and  the  reporting  of 
the  findings  of  this  research  in  policy-relevant  terms.  Information  of  this  type  should  be 
seen  as  laying  the  foundation  for  future  policy  development  and  program  planning. 
Ideally,  these  activities  would  also  include  research  of  a  more  systemic  nature  concerning 
the  legal  needs  of  low  income  people,  and  the  extent  to  which  the  Plan,  through  both  its 
judicare  and  clinic  services,  is  meeting  these  needs.  The  planning  and  research  officer 
would  also  be  expected  to  work  with  the  Regional  Directors  to  assist  them  in  interpreting 
regional  performance  data  and  in  devising  approaches  to  obtaining  objective  information  on 
issues  of  regional  concern.  Finally,  the  planning  officer  should  be  available  to  assist  the 
Sub-Committees  of  the  Legal  Aid  Committee  to  identify  and  meet  their  information 
requirements.  Those  relationships  are  depicted  schematically  in  Exhibit  IX -4. 

The  changes  to  the  Plan's  accountability  structure  recommended  in  the  foregoing  discus¬ 
sion  are  summarized  in  Exhibits  IX-5  and  IX-6.  Exhibit  IX-5  portrays  the  status  quo; 
Exhibit  IX-6  the  proposed  structure.  Clearly,  there  remain  many  issues  of  detail  to  be 
examined  prior  to  proceeding  with  any  major  change  in  the  Plan’s  structure.  The  data 
collected  for  this  review  was  sufficient  only  to  suggest  the  potential  benefits  of  such  a 
structural  reorganization.  The  detailed  work  of  defining  individual  duties  and  levels  of 
authority  remains  to  be  done.  In  our  view,  this  detailed  specification  and  definition  is  a 
prerogative  of  management 

It  should  be  clear  however,  that  a  regional  structure  will  not  lead  to  administrative  cost 
savings.  Indeed,  there  will  be  some  additional  administrative  costs  associated  with  the 
added  layer  of  management,  and  with  staffing  the  planning  and  research  function.  The 
justification  for  the  increased  expenditure  in  administration  lies  in  the  promise  of  both 
improved  accountability,  and  most  importantly,  enhanced  responsiveness  to  the  needs  of 
the  Plan's  clients. 
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EXHIBIT  IX-4  Schematic  Depiction  of  the  Duties  and  Reporting 

Relationships  of  the  Proposed  Planning  and  Research 
Officer 


PROVINCIAL  DIRECTOR  AND  DEPUTIES 


REGIONAL  DIRECTORS 
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EXHIBIT  IX-S  Schematic  Diagram  of  Existing  Administrative  Structure 
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EXHIBIT  IX-6  Schematic  Diagram  of  Proposed  Accountability  Structure 
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CONCLUSION  AND  SUMMARY  OF  RECOMMENDATIONS 


This  report  presents  the  findings  of  a  comprehensive  review  of  the  certificate  side  of  the 

Ontario  Legal  Aid  Plan.  It  only  touches  on  the  clinic  side  of  the  Plan  to  the  extent  that  the 

clinics  refer  potential  applicants  for  certificates  to  the  Plan's  Area  Offices. 

The  data  collected  for  this  report  focussed  on  several  aspects  of  the  Plan's  certificate 

services.  These  were: 

►  The  accessibility  of  these  services. 

►  The  eligibility  criteria  and  their  application. 

►  The  quality  of  both  the  services  provided  directly  by  the  Plan's  staff,  and  by  private 
lawyers  on  certificates. 

►  The  responsiveness  of  the  Plan's  certificate  services  to  the  special  needs  and 
circumstances  of  a  number  of  segments  of  the  Ontario  population. 

►  The  cost  structure  underlying  the  provision  of  certificate  services. 

►  The  management  of  the  delivery  of  certificate  services,  and  of  the  Plan  itself. 

In  very  general  terms,  the  findings  of  this  review  in  each  of  these  areas  were  as  follows. 

►  Accessibility.  The  Plan  is  operating  a  service  that  is  reasonably  accessible  to  most 
Ontarians.  The  only  area  of  concern  in  this  regard  was  the  limited  awareness 
among  referral  sources  and  potential  applicants  regarding  the  Plan's  coverage 
criteria. 

►  Eligibility.  Considerable  variation  in  approval  rates  for  certificate  applications 
across  the  Plan's  Area  Offices  was  observed  in  this  review's  examination  of  the 
Plan's  eligibility  assessment  practises.  This  suggested  the  need  to  take  steps  to 
increase  the  consistency  in  eligibility  determination  procedures  and  practises  across 
the  province. 

►  Quality  of  Service.  The  Plan  is  generally  succeeding  in  its  attempts  to  encourage 
lawyers  representative  of  the  profession  at  large  to  do  certificate  work.  There  is, 
however,  some  unease  within  the  profession  regarding  the  competence  of  these 
lawyers  (in  general)  and  the  quality  of  their  work  (relative  to  work  done  for  private 
fee-paying  clients).  The  data  collected  for  this  review  suggested  the  need  to  estab¬ 
lish  more  formal  quality  control  procedures  for  both  the  Plan's  application 
processing,  and  for  legal  services  provided  on  certificates. 

►  Responsiveness  to  Special  Needs  Groups.  The  Plan  has  undertaken  a  number  of 
recent  initiatives  aimed  at  improving  the  accessibility  (in  particular)  and  responsive- 
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ness  of  its  services  to  a  number  of  groups,  notably  battered  women,  natives  in  the 
northern  areas  of  Ontario,  and  involuntary  psychiatric  patients.  The  data  collected 
for  this  review  identified  several  issues  requiring  further  attention  that  are  of 
particular  concern  to  one  or  more  special  needs  groups.  These  relate  primarily  to 
the  limited  level  of  awareness  of  the  Plan's  coverage  and  eligibility  criteria  among 
these  groups.  Concerns  were  also  expressed  about  a  lack  of  cultural  sensitivity  on 
the  part  of  some  Area  Office  staff. 

►  Cost  Analysis.  The  Plan  comprises  a  large  and  growing  organization,  responsible 
for  the  administration  of  a  substantial  annual  budget  The  tasks  of  planning  and 
budgetting  will  increasingly  require  the  application  of  automated  costing  and 
budgetting  procedures.  One  of  the  products  of  this  review  was  a  first- generation 
costing  model  to  assist  the  Plan  in  this  work. 

►  Management  Issues.  This  review  generated  a  number  of  specific  recommendations 
in  each  of  the  areas  of  accessibility,  eligibility  determination,  quality  of  service  and 
responsiveness  to  special  needs  groups.  These  recommendations  are  listed  later  in 
this  chapter.  At  a  more  general  level,  the  performance  measurement  and  reporting 
practises  of  the  Plan  were  found  to  be  insufficient  for  the  task  of  ensuring 
accountability,  and  optimum  effectiveness  and  efficiency  in  its  operations.  A 
number  of  performance  measures  were  suggested  for  consideration  by  the  Plan. 
Finally,  it  was  noted  that  the  Plan  is  an  increasingly  large  and  complex  organiza¬ 
tion.  It  appears  that  the  growth  and  development  in  formal  administrative 
procedures  has  not  kept  pace  with  this  growth  in  the  Plan.  In  response  to  this,  it 
was  recommended  that  consideration  be  given  to  the  establishment  of  a  regional 
administrative  structure  for  the  Plan. 

Taken  together,  the  data  collected  for  this  review  present  a  generally  positive  picture  of  the 
Plan's  performance.  The  Plan  is  operating  a  generally  accessible  service.  Both  the 
administration  of,  and  the  criteria  employed,  to  assess  the  financial  eligibility  of  applicants 
are  under  review.  The  Plan  has  also  become  increasingly  aware  of,  and  responsive  to  the 
needs  of  a  number  of  segments  of  its  client  population  requiring  specialized  attention. 

Throughout  this  review,  senior  Plan  staff  have  been  unfailingly  cooperative  and  helpful  in 
our  data  collection  efforts.  They  have  also  given  generously  of  their  valuable  time  and 
resources.  In  discussing  our  preliminary  findings  with  senior  staff,  we  were  often 
impressed  with  their  detailed  knowledge  of  individual  situations  across  the  province  that 
came  to  our  attention  through  our  surveys  and  interviews.  Rarely  did  we  learn  of  a  situa¬ 
tion  of  concern  of  which  senior  staff  were  not  already  aware. 

The  Plan  should  be  commended  for  its  accomplishments  to  date,  and  encouraged  to  build 
on  these  successes  in  the  future.  The  remainder  of  this  chapter  lists  our  recommendations 
as  to  how  the  Plan  can  better  achieve  its  objective  of  delivering  effective  and  efficient  legal 
aid  services  to  the  people  of  Ontario. 
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A. 


ACCESSIBILITY 


Recommendation  Ala:  Take  steps  to  ensure  that  area  office  staff  and  referral  sources 
are  aware  that  certificates  may  be  issued  for  non-family  civil  matters.  Staff  could  be 
reminded  on  this  point  via  internal  correspondence,  while  referral  sources  could  be 
informed  through  the  Legal  Aid  Newsletter,  and  through  pamphlets  and  signage  at  area 
offices.  (1) 

Recommendation  Alb:  In  order  to  raise  the  general  level  of  awareness  among  potential 
applicants  regarding  the  Plan's  coverage  criteria,  some  form  of  public  media  campaign  will 
be  required  The  Plan  should  establish  priorities  among  potential  target  audiences  for  such 
campaigns,  and  should  monitor  the  impact  of  the  campaign(s)  on  application  rates.  (1) 

Recommendation  Ale:  Monitor  the  proportion  of  certificates  issued  for  non-family 
civil  matters  by  area  for  consistency  in  this  measure  across  areas.  Where  areas  differ 
dramatically  from  other  areas  in  their  region,  the  reason(s)  for  the  observed  differences 
should  be  established  and,  if  appropriate,  given  area  to  area  differences  on  the  factors 
driving  application  rates,  addressed  so  that  a  greater  degree  of  consistency  is  achieved  (2) 

Recommendation  A2:  The  Plan  should  take  over  the  assessment  function  from  MCSS 
(currently  in  process)  so  that  assessment  officers  will  be  consistently  available  to  do  this 
work  during  office  hours  five  days  per  week.  (1,2) 

Recommendation  A 3a:  Take  steps  to  raise  the  level  of  awareness  among  referral 
sources  as  to  the  Plan's  coverage  criteria.  This  could  be  accomplished  through  the  Legal 
Aid  Newsletter,  and  through  pamphlets  and  signage  at  area  offices.  (1) 

Recommendation  A3b:  In  order  to  raise  the  general  level  of  awareness  among  potential 
applicants  regarding  the  Plan’s  coverage  criteria,  some  form  of  public  media  campaign  will 
be  required  The  Plan  should  establish  priorities  among  potential  target  audiences  for  such 
campaigns,  and  should  monitor  the  impacts  of  the  campaigns  on  application  rates.  (1) 


B.  ELIGIBILITY 

Recommendation  El:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  approval  rates  across  areas,  and  should,  if  appropri¬ 
ate,  given  area  to  area  differences  in  the  factors  driving  approval  rates,  take  steps  to  achieve 
a  greater  degree  of  consistency  in  these  measures.  To  this  end,  the  Plan  should  monitor  the 
approval  rate  measures  reported  in  Chapter  V  on  an  annual  basis.  (2) 

Recommendation  E2:  The  form  and  procedure  used  to  gather  information  on  reasons 
for  refusal  should  be  refined  so  as  to  generate  better  quality  information  on  this  important 
performance  indicator.  Of  particular  concern  are  reasons  related  to  the  Plan’s  eligibility 
criteria  and  assessment  procedures.  (2,3) 

Recommendation  E3:  The  Plan  should  develop  (in  consultation  with  the  Area 
Directors)  a  set  of  written  guidelines  covering  the  issuance  of  contributing  certificates.  (2) 
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Recommendation  E4:  The  key  applicant  characteristics  of  net  income,  family  size  and 
value  of  available  assets  should  be  included  in  the  applicant  records  on  the  Plan's 
computerized  system.  Availability  of  these  data  in  the  future  would  provide  a  vehicle  for 
both  monitoring  the  application  of  the  Plan's  financial  eligibility  criteria,  and  for  estimating 
the  impact  on  approval  rates  of  changes  to  the  criteria.  (2,3) 

Recommendation  E5:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  appeal  rates  across  areas,  and  should,  if  appropriate 
given  area  to  area  differences  in  the  factors  driving  appeal  rates,  take  steps  to  achieve  a 
greater  degree  of  consistency  in  this  measure.  To  this  end,  the  Plan  should  monitor  the 
appeal  rate  measures  reported  in  Chapter  V  on  an  annual  basis.  (2) 

Recommendation  E6:  The  Plan  should  develop  (in  consultation  with  Area  Directors 
and  office  administrators)  a  policy  and  procedure  manual  covering  all  aspects  of  area  office 
operations.  (2) 

Recommendation  E7:  The  assessment  function  should  be  consolidated  under  the 
authority  and  control  of  the  Plan,  in  order  to  increase  the  consistency  with  the  function  is 
performed  across  the  province.  (2,3) 

Recommendation  E8:  The  assessment  function  should  be  consolidated  under  the 
authority  and  control  of  the  Plan  in  order  to  improve  the  level  of  service  to  applicants  in 
what  are  now  two-stop  areas.  (2,3) 

Recommendation  E9:  The  Plan  should  attempt  to  develop  an  understanding  of  the 
reasons  for  the  observed  variations  in  the  time  taken  to  issue  certificates  across  areas,  and 
to  achieve  a  greater  degree  of  consistency  in  these  measures  across  areas.  To  this  end,  the 
Plan  should  monitor  the  'time  to  issue'  measures  reported  in  Chapter  V  on  an  annual  basis. 
(2,3) 


C.  QUALITY  OF  SERVICE 

Recommendation  Ql:  The  Plan  should  develop  a  formal,  routine  system  for  the 
exercise  of  quality  control  over  the  processing  of  applications.  The  design  of  this  system 
should  be  based  on  a  set  of  explicit  performance  standards.  Responsibility  for  the 
monitoring  and  enforcement  of  these  standards  should  rest  with  a  team  of  senior  assess¬ 
ment  officers  located  throughout  the  province.  The  work  of  these  quality  control  monitors 
should  include  the  examination  of  random  samples  of  files,  in  order  to  verify  that  correct 
procedures  are  being  followed,  both  in  applications  that  were  approved  and  in  those  that 
were  refused.  The  products  of  this  activity  should  include  both  general  assurance  data  as  to 
adherence  to  the  Plan's  policies  and  procedures,  and  ongoing  feedback  on  requirements  for 
staff  training  and  procedural  changes.  (2,3) 

Recommendation  Q2:  The  Plan  should  give  formal  and  explicit  effect  to  Section  27  of 
the  Regulation  which  states:  The  Law  Society  may  establish  standards  of  professional 
practice,  training  and  experience  for  entry  to  and  retention  on  any  panel  or  subdivision  of  a 
panel.'  It  would  be  preferable  that  the  mechanism  for  monitoring  and  enforcement  of  these 
standards  reside  within  the  Plan,  as  an  integral  element  of  its  operations.  Should  such  an 
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arrangement  not  prove  effective,  it  may  be  necessary  to  consider  some  form  of  external 
review  or  appeal  process.  (4) 


D.  SPECIAL  NEEDS  GROUPS 

Recommendation  SI:  The  Plan  should,  in  cooperation  with  representatives  of  special 
needs  groups,  develop  an  information  strategy  aimed  at  increasing  the  level  of  awareness 
among  both  agency  staff  and  clients  regarding  the  Plan's  eligibility  criteria  and  services. 
(1.6) 

Recommendation  S2:  The  Plan  should  develop  a  program  to  raise  the  level  of  area 
office  staff  awareness  of  the  importance  of  recognizing  and  responding  optimally  to  the 
particular  needs  and  circumstances  of  members  of  special  needs  groups.  (This  process  is 
currently  under  way.)  (6) 

Recommendation  S3:  The  Plan  should  review  the  tariff  with  a  view  to  ensuring  that 
lawyers  working  with  special  need  group  clients  are  able  to  be  compensated  for  the  extra 
time  that  may  be  required  by  these  clients.  (9) 


E.  MANAGEMENT 

Recommendation:  The  Plan  should  develop  and  implement  a  system  of  performance 
reporting  that  will  enable  it  to  report  routinely  on  the  extent  of  achievement  of  its  objectives. 

Recommendation:  The  funding  governments  should  undertake  a  study  to  consider  the 
appropriate  model  of  administration  and  governance  of  the  Ontario  Legal  Aid  Plan. 

Recommendation:  The  Plan  should  consider  the  establishment  of  a  regional 
administrative  structure. 

Recommendation:  The  Plan  should  consider  the  creation  of  the  position  of  planning  and 
research  officer  within  the  staff  of  the  Provincial  Office. 


Abt  Associates  of  Canada 


286 


APPENDIX  B 

LITERATURE  REVIEW  ON  LEGAL  AID  FOR 
INVOLUNTARY  PSYCHIATRIC  PATIENTS 


Abt  Associates  of  Canada 


APPENDIX  B 


LITERATURE  REVIEW  ON  LEGAL  AID  FOR 
INVOLUNTARY  PSYCHIATRIC  PATIENTS 


A.  INTRODUCTION 

As  the  Ontario  Branch  of  the  Canadian  Bar  Association  -  notes  in  its  inquiry,  Access  to 
Justice ,  few  groups  in  society  may  be  in  greater  need  of  legal  representation  than  indivi¬ 
duals  who  are  involuntarily  confined  to  psychiatric  institutions.  Findings  of  incapacity  to 
manage  one's  financial  affairs  or  decisions  to  impose  psychiatric  treatment  without  consent 
involve  fundamental  issues  of  individual  autonomy  (CBAO  1986).  The  problem  is  exacer¬ 
bated  by  the  fact  that  patients  and  residents  of  institutions  are  often  unaware  of  their  rights 
or,  if  aware,  are  afraid  to  exercise  them  (O’Sullivan  1987).  Many  individuals  may  be 
unable  to  seek  assistance  on  their  own  because  of  their  disability. 

Up  until  relatively  recently,  institutions  have  functioned  to  keep  disabled  persons  out  of 
sight,  and  to  a  large  extent,  out  of  mind.  All  of  this  is  changing  with  the  movement  to  inte¬ 
grate  disabled  persons  into  mainstream  society. 

The  Province  of  Ontario  is  formally  committed  to  a  policy  of  systematically  reducing  the 
number  of  persons  in  institutions  and,  ultimately,  to  phasing  out  institutions.  The  current 
philosophy  is  to  support  individuals  and  families  so  disabled  members  can  remain  in  their 
regions,  communities,  and  homes. 

In  the  view  of  Judge  Rosalie  Abella,  access  to  legal  services  is  the  main  machinery  to  be 
used  in  achieving  equality  and  integration. 

Access  to  legal  services  means  access  to  the  mainstream  and  integration. 
Through  assistance  provided  by  these  services,  disabled  persons  can  get 
access  to  other  existing  services,  governments  can  be  encouraged  to  change 
or  expand  services,  and  rights  can  be  further  defined  and  developed  in  the 
courts  (Abella  1983,  14). 


B  .  THE  NEED  FOR  ADVOCACY 

Over  the  years,  numerous  formal  and  informal  organizations  have  evolved  to  advocate  on 
behalf  of  "vulnerable"  individuals,  groups  such  as  ARCH,  the  Adult  Protective  Services 
Program;  the  Psychiatric  Patient  Advocates'  Office;  volunteer  advocacy  services  such  as 
self-help  groups,  voluntary  associations  formed  by  relatives,  friends  and  concerned 
citizens,  volunteer  associations  that  provide  services.  The  concerns  of  these  groups  have 
tended  to  be  somewhat  wide-ranging: 
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►  To  promote  respect  for  the  rights,  freedom  and  dignity  of  vulnerable  persons. 

►  To  ensure  that  the  legal  and  human  rights  of  vulnerable  adults  are  understood, 
recognized,  and  protected. 

►  To  ensure  that  the  health  care  and  social  service  needs  of  vulnerable  adults  are  met. 

►  To  assist  vulnerable  persons  to  speak  for  themselves. 

►  To  enhance  the  autonomy  of  vulnerable  persons  by  advocating  on  their  behalf. 

►  To  protect  vulnerable  adults  from  financial,  physical  and  psychological  abuse. 

►  To  assist  vulnerable  adults  to  lead  as  independent  a  life  as  possible  and  in  the  least 
restrictive  environment  possible  (O'Sullivan  1987). 

Some  of  the  organizations  involved  in  advocating  on  behalf  of  vulnerable  adults  target  their 
attention  on  the  need  for  non-legal  advocacy.  Others  have  developed  to  protect  the  legal 
rights  of  patients. 

The  available  data  suggest  that  the  need  for  advocacy  services  will  remain  for  some  time. 
Data  provided  in  the  O'Sullivan  report  indicate  that  there  were  in  excess  of  52,000  admis¬ 
sions  to  psychiatric  facilities  in  Ontario  in  the  period  1985-1986.  This  includes  admissions 
to  the  10  psychiatric  hospitals,  admissions  to  the  psychiatric  units  of  public  hospitals,  as 
well  as  admissions  to  other  psychiatric  facilities.  The  majority  of  admissions,  35,000, 
were  to  the  psychiatric  units  of  public  hospitals.  In  addition,  there  were  an  estimated  2,000 
residents  in  homes  for  special  care  (the  majority  of  whom  were  former  psychiatric 
patients),  as  well  as  3,000  former  psychiatric  patients  residing  in  nursing  homes 
(O’Sullivan  1987,  54).  Swelling  the  potential  members  of  "vulnerable"  adults  is  the 
growing  number  of  elderly  in  Ontario.  Between  1960  and  1980,  the  number  of  individuals 
65  and  over  increased  from  8%  to  10%  of  the  population.  By  2030,  it  is  estimated  that 
seniors  will  represent  23%  of  the  population  (O'Sullivan  1987,  53).  Not  only  are  there 
more  elderly,  the  elderly  are  living  longer.  Many  are  developing  mental  illnesses  that  may 
lead  to  institutionalization.  O'Sullivan  found  at  the  time  of  his  report  that  one  elderly  person 
in  five,  85  years  and  over,  suffered  from  some  form  of  dementia  or  brain  disease. 


C.  PATIENT  RIGHTS 

Patients  may  be  involuntarily  committed  if  they  are  deemed  to  be  dangerous  to  themselves 
or  others.  Patients  can  be  detained  for  varying  lengths  of  time.  Psychiatric  patients  can  be 
involuntarily  detained  under  a  "Form-3",  an  initial  commitment  form,  for  a  period  of  up  to 
two  weeks.  Under  a  Form-3,  patients  are  entitled  to  a  hearing  within  seven  days.  They 
can  be  detained  for  an  additional  period  under  a  Form  4,  the  committal  form  for  second  and 
subsequent  hearings.  The  first  Form  4  authorizes  detention  for  up  to  one  month;  the 
second,  for  two  months;  and  the  third  and  subsequent  Form  4's  authorize  detention  for  up 
to  three  months.  The  patient  can  request  a  hearing  to  review  the  detention  whenever  a 
Form  3  or  4  is  completed.  It  is  only  at  the  fourth  renewal,  after  nine  and  one-half  months 
detention,  that  the  individual  is  entitled  to  an  automatic  review  of  his/her  detention.  This 
review  becomes  mandatory  thereafter  annually. 
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In  1978,  the  Ministry  of  Health  embarked  on  a  set  of  legislative  changes  in  the  mental 
health  field  to  protect  the  rights  of  psychiatric  patients.  Prior  to  1978,  patients  who  had 
been  involuntarily  admitted  to  a  psychiatric  hospital,  or  whose  admission  had  been 
renewed,  were  entitled  to  a  hearing  before  the  Regional  Review  Board.  These  hearings 
tended  to  be  relatively  informal  and  unstructured.  Because  of  this,  some  concern  was 
raised  about  the  need  for  due  process  and  the  need  to  have  patients  better  informed  of  their 
rights.  Additional  safeguards  were  subsequently  introduced  "to  ensure  that  the  rights  of  the 
mentally  disabled  were  better  protected,  and  that  the  decisions  to  commit  involuntary 
psychiatric  patients  were  made  after  a  strict  review  by  competent  authorities  applying 
specified  statutory  tests.”  (Abella  1983, 45) 

Changes  to  Sections  66  and  67  of  the  Mental  Health  Act ,  part  of  the  1978  amendments 
proclaimed  into  force  in  1982,  expanded  the  rights  of  psychiatric  patients.  Section  66 
required  that  both  the  patient  and  the  Legal  Aid  Area  Director  be  given  notice  in  writing  of 
the  right  to  seek  a  review  of  the  certification.  Section  67  set  up  the  procedures  to  be 
followed  by  the  Regional  Review  Board.  The  introduction  of  Bills  7  and  190  saw  further 
amendments  to  the  Act.  These  amendments  came  into  force  in  1986. 

In  May  1982,  the  process  of  patient  empowerment  was  advanced  when  the  Minister  of 
Health  announced  the  intention  to  establish  a  Psychiatric  Patient  Advocacy  Program 
(PPAO)  for  the  10  provincial  psychiatric  hospitals.  This  office  was  established  to  investi¬ 
gate  concerns,  handle  enquiries  and  complaints,  link  patients  with  legal  counsel  or 
community  resources  and  recommend  to  the  Ministry  of  Health  ways  to  improve  mental 
health  care  (Manson  1987;  Abella:  1983).  Specifically,  the  PPAO  was  mandated: 

►  To  advance  the  legal  and  civil  rights  of  psychiatric  patients  in  all  provincial 
psychiatric  hospitals. 

►  To  inform  the  patient,  family,  hospital  staff  and  community  about  patients'  legal 
and  civil  rights. 

►  To  assist,  facilitate  and  help  resolve  the  complaints  made  by  psychiatric  patients  by 
providing  an  avenue  for  resolution  through  negotiation  according  to  the  patient's 
instructions. 

►  To  investigate  alleged  incidents  and  assess  institutional  and  systemic  responses  to 
them. 

►  To  refer  patients,  when  necessary,  to  outside  community  advocacy  resources  such 
as  community  organizations,  lawyers,  or  physicians  who  may  offer  a  second 
psychiatric  opinion  (Manson  1987). 

Following  the  establishment  of  the  PPAO,  trained  advocates  were  placed  at  the  10 
provincial  psychiatric  hospitals.  Each  of  the  provincial  institutions  was  staffed  with  one,  in 
one  case,  two  advocates.  Following  amendments  to  the  Mental  Health  Act  in  March  1984, 
the  Ministry  of  Health  and  OLAP  placed  rights  advisors  in  each  of  the  10  hospitals  to 
provide  rights  information  to  individuals  who  had  been  involuntarily  committed  to  hospital. 
In  the  provincial  hospitals,  the  rights  advisor  was  attached  to  the  patient  advocate's  office. 
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Another  step  in  the  process  of  empowerment  came  with  the  Fram  Committee’s  recommen¬ 
dations  about  changes  to  guardianship  legislation  and  the  process  for  substitute  decision 
making.  The  various  stages  in  the  process  will  be  reviewed  in  the  next  section. 


D.  REVIEW  OF  THE  LITERATURE 

The  issue  of  legal  services  for  disadvantaged  groups  in  Ontario  has  received  considerable 
attention  in  recent  years.  According  to  the  Management  Board  Review  of  the  Ontario  Legal 
Aid  Plan  (1987),  a  total  of  11  reviews  of  OLAP  have  taken  place  since  1974.  These 
reviews  have  centred  on  specific  issues,  such  as:  organizational  structure,  clinic  structure, 
funding  and  administration,  cost  savings  strategies,  administrative  improvements,  access  to 
legal  services  by  disabled  persons,  and  eligibility  criteria  This  section  of  the  report  will 
examine  studies  that  have  particular  relevance  for  involuntary  psychiatric  patients. 

1 .  Abella  Report:  Access  to  Legal  Services  by  the  Disabled 
(1983) 

Judge  Rosalie  Abella  conducted  one  of  the  first  studies  devoted  to  the  question  of  access, 
from  the  perspective  of  disabled  persons  themselves.  The  findings  reported  in  this  study 
reflect  the  views  of  representatives  of  the  disabled  community,  as  well  as  the  experiences  of 
disabled  persons  seeking  to  obtain  legal  services  in  Ontario. 

The  report  concludes  that,  at  the  time  of  writing  (1983),  there  was  a  large  unmet  need  for 
legal  services  by  disabled  persons  in  Ontario.  The  problems  identified  were  seen  to  stem 
from  a  number  of  sources  and  to  affect  all  aspects  of  the  process,  from  finding  and 
retaining  a  lawyer  to  communicating  with  counsel.  The  degree  of  difficulty  experienced  by 
disabled  persons  varied,  according  to  the  nature  of  the  disability,  the  type  of  legal  problem 
encountered,  geographic  location,  and  financial  situation.  Problems  targeted  for  particular 
attention  in  the  report  include:  financial  eligibility,  coverage,  jurisdictional  specialization, 
structural  barriers,  lack  of  information  and  under  funding. 

As  is  the  case  today,  in  order  to  qualify  for  legal  aid,  applicants  must  meet  certain  financial 
criteria.  At  the  time,  no  provision  existed  in  the  means  test  to  allow  for  extra  expenses 
incurred  by  disabled  persons.  It  was  feared  that  this  might  result  in  an  unrealistic  appraisal 
of  a  disabled  person's  income  and  to  their  subsequent  disqualification  for  legal  aid. 

It  appeared  that  disabled  persons  charged  with  criminal  offences  experienced  no  more 
difficulty  than  any  other  client  group  engaging  defence  counsel  through  legal  aid,  though  it 
was  felt  they  may  have  experienced  barriers  to  their  effective  representation  once  they 
received  a  certificate.  To  this  point,  1983,  little  progress  had  been  made  in  modifying  the 
environment  to  accommodate  persons  with  disabilities.  Court  buildings,  lawyer's  offices, 
clinics,  were  often  physically  inaccessible  to  disabled  persons.  Mechanical  devices  to 
communicate  with  disabled  clients,  telecommunications  devices  for  the  deaf,  braille,  inter¬ 
preters,  were  generally  unavailable. 

In  the  case  of  certificates  for  civil  cases,  disabled  persons  were  believed  to  be  at  a  clear 
disadvantage.  The  certificates  that  were  issued  for  non-criminal  cases,  were  concentrated, 
almost  exclusively,  in  the  area  of  family  law.  Few  certificates  were  issued  for  non-family 
law  civil  cases,  cases  of  greater  concern  to  disabled  persons  for  things  such  as  transporta- 
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tion  rights,  special  education  provisions,  vocational  rehabilitation  entitlements,  and 
proceedings  under  the  Mental  Health  Act. 

It  was  also  feared  that  jurisdictional  specialization  aggravated  the  situation.  Legal  services 
to  disadvantaged  individuals  are  delivered  by  two  parallel  and  divergent  systems.  The 
Legal  Aid  Area  Office  issues  certificates  for  criminal  and  family  law  matters  and,  as  we 
have  noted,  certificates  are  granted  only  for  certain  kinds  of  cases  and  then  only  under  care¬ 
fully  defined  circumstances.  Clinics  deal  with  the  remaining  legal  issues.  The  determina¬ 
tion  of  which  services  to  provide  in  the  Clinic  is  based  on  "discernible  community  need". 
While  the  extent  of  the  problem  is  not  specified  (the  report  recommends  a  study  into  the 
nature  and  extent  of  the  problem),  it  was  suggested  that  this  bifurcation  of  service  delivery 
resulted  in  many  potential  clients  falling  in  the  gaps  between  the  services  available  from 
clinics  and  certificates. 

Other  factors  that  were  seen  to  hinder  the  process  included  the  training  provided  to  lawyers 
and  the  tariff. 

The  law  affecting  disabled  persons  tends  to  be  technical  and  specialized.  At  the  time  of 
writing,  law  schools  devoted  minimal  attention  to  the  legal  needs  of  disabled  persons. 
Consequently,  lawyers  did  not  always  have  the  knowledge  or  expertise  needed  to  serve 
disabled  clients.  Lawyers  taking  instruction  from  psychiatric  patients  need,  for  example,  to 
learn  how  and  when  to  take  instruction  if  a  client  is  seriously  disabled;  how  to  determine 
the  extent  of  the  disability;  how  to  ascertain  the  extent  to  which  the  disability  has  interfered 
with  the  client's  degree  of  comprehension;  how  to  deal  professionally  with  the  client's 
medical  service  providers;  how  and  when  to  seek  out  or  respond  to  the  wishes  of  the 
client's  family;  and  how  to  reconcile  the  rights  of  all  these  interests  as  well  as  those  of  the 
public,  if  there  is  a  perceived  or  actual  conflict.  Without  training  many  lawyers  find  it 
difficult  to  perform  these  functions. 

As  the  Report  notes,  providing  legal  services  to  disabled  persons  within  psychiatric  institu¬ 
tions  poses  a  number  of  unique  problems.  While  these  individuals  may  have  greater  need 
for  advice  and  assistance  with  respect  to  their  legal  rights  than  most  people,  the  inaccessi¬ 
bility  of  psychiatric  hospitals,  combined  with  the  difficulty  of  making  contact  with  lawyers 
was  a  major  barrier  to  accessing  to  legal  services. 

As  might  be  expected,  it  often  took  longer  to  look  after  the  legal  needs  of  disabled  clients  to 
ensure  that  the  client  understood  both  the  nature  of  the  process  in  which  they  were 
engaged,  as  well  as  the  procedural  and  substantive  options  available  to  them.  Since  the 
tariff  (and  time  allocated  for  the  tasks)  did  not  adequately  compensate  lawyers  for  their 
investment,  many  lawyers  were  effectively  discouraged  from  taking  the  cases  of  disabled 
clients. 

The  Abella  Report  concludes  with  100  recommendations.  Like  many  other  reports,  the 
Abella  Report  endorses  the  idea  of  a  system  of  advocates  to  assist  persons  with  mental 
disabilities  to  r^sert  their  rights.  As  conceptualized  in  the  report,  the  advocates  would 
become  " regular  and  accessible  visitors  to  extended  care  facilities,  hospitals,  institutions, 
nursing  home,  homes  of  the  aged,  or  even  private  homes."  Their  main  role  would  be  to 
inform  patients  of  chronic  care  facilities  and  psychiatric  hospitals  or  units  of  their  rights.  If 
the  patient  wished  to  pursue  these  rights,  the  advocate  would  enlist,  through  legal  aid,  the 
services  of  a  lawyer.  The  report  goes  on  to  propose  reforms  to  Ontario's  Mental  Health 
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and  Mental  Incompetency  legislation,  specifically  changes  to  the  role  and  mandate  of  the 
Public  Trustee  and  Official  Guardian. 

2.  Canadian  Bar  Association  -  Ontario  Inquiry  into  Leeal  Aid 
(1986) 

In  1986,  the  Ontario  Branch  of  the  Canadian  Bar  Association  conducted  a  province-wide 
inquiry  into  issues  that  direcdy  impact  on  access  to  legal  advice  and  assistance.  The  study 
received  comments  from  over  150  organizations  and  individuals  in  Ontario,  as  well  as 
detailed  submissions  from  72  public  interest  groups.  Representatives  from  youth  and 
children's  service,  shelters  for  battered  women,  native  groups,  and  other  community 
service  organizations  participated  in  public  hearings.  In  addition,  the  committee  conducted 
its  own  independent  research. 

This  inquiry  identified  a  number  of  barriers  which  at  the  time,  were  seen  to  restrict  the  legal 
assistance  available  to  involuntary  psychiatric  patients: 

►  Legal  aid  coverage  for  Regional  Review  Board  Hearings  and  Lieutenant 
Governor's  Board  of  Review  hearings  is  available  only  at  the  discretion  of  an  area 
director.  (The  policy  is  to  issue  the  certificate.) 

►  Legal  Aid  Certificates  are  sometimes  not  granted  to  financially  eligible  patients 
because  family  partners  or  other  financial  sources  have  the  financial  means  to  pay 
for  legal  costs,  even  though  they  refuse  to  do  so.  (The  policy  is  to  issue  a  certi¬ 
ficate  even  if  family  members  failed  to  contribute.) 

►  Regional  Review  Board  hearings  proceed  quickly.  Lawyers  cannot  wait  for  receipt 
of  a  certificate  to  begin  preparation  for  the  hearing  and  often  complete  a  hearing 
without  knowing  whether  a  certificate  has  been  issued.  (Lawyers  can,  in  fact, 
phone  the  Area  Office  for  approval.)  The  situation  is  similar  when  it  comes  to 
disbursements  for  psychiatric  assessments.  Requests  for  approval  of  disburse¬ 
ments  for  independent  psychiatric  assessments  are  often  not  approved  until  too  late 
to  be  of  any  use. 

►  Cases  involving  psychiatric  patients  are  often  more  time  consuming  than  other 
cases.  Problems  often  arise  in  obtaining  instructions.  Proper  representation  may 
require  several  visits  to  the  hospital.  Time  is  required  to  meet  with  hospital  staff, 
obtain  and  review  hospital  records,  speak  with  family  members,  friends  and/or 
medical  personnel  outside  the  facility,  and  to  ensure  that  the  patient  is  prepared  for 
discharge. 

Since  legal  aid  payments  to  lawyers  for  Regional  Review  Board  hearings  and 
Lieutenant  Governor's  Board  of  Review  hearings  do  not  cover  the  time  and  effort 
involved  in  these  cases,  lawyers  are  discouraged  from  accepting  legal  aid 
Certificates.  (Plan  Administrators  are  concerned  with  increasing  the  number  of 
lawyers  willing  to  take  these  clients.  It  has  made  efforts  to  ensure  that  counsel  are 
compensated  for  their  investment  in  time  and  effort) 

During  its  early  years,  the  Advocacy  Resource  Centre  for  the  Handicapped  (ARCH) 
was  involved  in  individual  mental  health  casework.  ARCH  has  since  shifted  its 
focus  to  test  cases  and  general  advocacy  on  behalf  of  psychiatric  patients;  with  the 
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result  that  it  represents  fewer  and  fewer  psychiatric  patients.  Parkdale  Community 
Legal  Services  has  had  a  substantial  involvement  in  representing  psychiatric 
patients.  Most  clinics,  however,  provide  no  representation  to  involuntary 
psychiatric  patients  on  the  issue  of  committal,  though  they  may  cover  other  issues, 
such  as  landlord  and  tenant  disputes. 

>*  As  the  Committee  on  Legal  Issues  in  Psychiatry  notes  in  its  brief  to  CBAO, 
"Psychiatric  Patients  require  the  services  of  lawyers  specialized  in  the  area  of  mental 
health  law.  This  is  a  complex  and  developing  area  of  law.  Lawyers  must  be 
familiar  not  only  with  the  developing  law,  but  also  with  the  medical  system, 
policies  and  practices”.  Outside  of  urban  centres,  psychiatric  patient  advocates  have 
difficulty  finding  experienced  lawyers  to  take  mental  health  law  cases. 

It  was  the  conclusion  of  the  Committee  on  Legal  Issues  in  Psychiatry  that  "over  80%  of  the 
patients  involuntarily  confined  to  psychiatric  hospitals  do  not . . .  meet  the  legal  criteria  for 
committal . .  .  and  about  90%  of  all  psychiatric  patients  are  administered  medical  treatment 
illegally."  Further,  it  was  the  view  of  the  Committee  that  many  people  who  are  involun¬ 
tarily  detained  in  a  psychiatric  facility  do  not  conceptualize  their  problem  in  legal  terms. 
They  do  not  think  to  contact  a  lawyer. 

3.  Manson  Report:  Advocacy  in  Psychiatric  Hospitals  (1987) 

In  the  spring  of  1986,  the  Minister  of  Health  appointed  an  Evaluation  Committee  to  oversee 
the  conduct  and  management  of  a  comprehensive  evaluation  of  the  Psychiatric  Patient 
Advocate  Office  (PPAO).  This  Committee  received  over  100  submissions  from  various 
groups  and  individuals  offering  their  views  and  experience  with  the  PPAO.  The 
Committee  met  with  community  members  in  areas  where  psychiatric  hospitals  are  located 
and  collected  data  in  the  10  provincial  psychiatric  hospitals. 

In  a  brief  submitted  to  the  O'Sullivan  Review,  the  PPAO  reported  that  over  the  first  four 
years  of  operation,  the  program  served  approximately  12,000  in-patients  who  sought 
assistance  concerning  approximately  30,000  problems  that  involved  a  variety  of  legal, 
therapeutic  and  social  issues.  Legal  concerns  (which  cover  a  variety  of  issues,  such  as 
informed  consent,  access  to  clinical  records,  review  of  committal,  compulsory  treatment) 
consistently  topped  the  list  with  40-50%  of  the  issues  raised  falling  in  this  category 
(O'Sullivan  1987). 

As  several  critiques  of  the  program  point  out  (O’Sullivan  1987;  Manson  1987),  the  services 
under  the  PPAO  are  limited  to  in-patients  in  the  10  provincial  psychiatric  hospitals.  The 
program  has  no  mandate  to  provide  advocacy  services  for  persons  receiving  psychiatric 
care  in  the  psychiatric  wards  of  general  and  private  hospitals  or  in  programs  under  the 
auspices  of  hospitals  such  as  approved  homes,  homes  for  special  care,  and  outpatient 
programs. 

The  patient  population  in  private  psychiatric  hospitals  differs  in  some  respects  from  that  of 
the  provincial  hospitals.  Private  hospitals  have  a  larger  percentage  of  voluntary  patients 
and  a  smaller  percentage  of  involuntary  patients  (Manson  1987, 179).  The  need  for  patient 
advocates  may  be  less  pressing  in  these  facilities.  The  same  cannot  be  said  for  general 
hospitals  and  other  semi-institutional  settings.  The  number  of  involuntary  patients  admitted 
to  the  psychiatric  wards  of  general  hospitals  has  been  increasing  in  recent  years  (Manson 
1987,  179).  Many  former  psychiatric  patients  live  in  a  semi-institutional  setting  in  the 
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community  in  residential  homes  for  special  care,  in  nursing  homes  and  in  privately  operated 
board  and  lodging  facilities.  The  conditions  and  quality  of  care  in  these  facilities  can  vary 
greatly.  The  program  has  neither  the  jurisdiction  nor  resources  to  meet  the  advocacy  needs 
of  former  psychiatric  patients  living  in  the  community.  Outside  of  advocacy  services 
provided  on  an  ad  hoc  basis  by  volunteer  organizations,  there  are  no  effective  advocacy 
services  for  residents  of  nursing  homes  and  homes  for  the  aged  or  for  individuals  who  are 
developmental^  disabled  and/or  physically  disabled 

In  short,  while  there  is  a  movement  afoot  to  guarantee  the  civil  and  legal  rights  of 
vulnerable  patients,  patients  are  not  equally  protected.  Some  patients  are  not  included 
under  the  program;  others,  while  included,  may  experience  difficulty  accessing  the  service. 
The  review  of  the  PPAO  identified  a  number  of  service  delivery  problems  that  could  affect 
the  issue  of  equity  within  the  provincial  hospitals: 

►  Current  PPAO  guidelines  have  done  little  to  assist  the  advocate  in  deciding  which 
cases  to  pursue  and  how  to  pursue  them.  Several  variations  in  the  advocacy 
process  were  identified,  including  documentation  and  recording,  promotion  of  self* 
advocacy  and  the  use  of  confrontation.  The  review  found  that  over  70%  of  clients 
were  self-referred;  20%  were  referred  by  hospital  staff;  only  3%  of  all  advocacy 
conducted  involved  non-instructed  cases. 

►  Advocates  differ  widely  in  their  approach  to  patients  who  are  unwilling  or  unable  to 
give  instruction.  In  cases  where  the  patient  is  unable  to  describe  the  problem  or 
instruct  the  advocate,  the  advocate  may  defer  action  until  the  patient  is  capable  of 
instructing  the  advocate.  In  situations  which  are  deemed  critical,  the  advocate  may 
pursue  the  issue  as  a  non-instructed  case  or,  where  the  patient  is  deemed 
incompetent  to  instruct,  may  obtain  substitute  consent  from  a  person  named  by  the 
patient 

►  The  position  adopted  by  the  advocates  has  been  largely  reactive.  Advocates  expect 
to  take  instruction  from  patients.  Non-instructed  advocacy  has  received  very  tittle 
emphasis  at  most  hospitals.  There  are  several  reasons  for  this.  Non-instructed 
advocacy  tends  to  be  more  confrontational.  It  tends  to  take  up  more  time  than 
instructed  cases.  Advocates  are  often  uncertain  about  how  to  proceed  and  are 
ambivalent  about  proceeding  without  instructions. 

►  The  data  suggest  that  patients  who  are  unable  to  speak  for  themselves  (specifically 
targeted  for  attention  are  patients  in  the  psychogeri attic  or  mental  retardation  wards) 
are  less  likely  to  receive  support  from  the  advocate  than  patients  who  can  articulate 
instructions. 

►  Somewhat  linked  to  the  above  problems  is  the  issue  of  awareness.  Due  to  such 
things  as  illiteracy,  language  barriers,  or  confusion,  attempts  to  inform  patients 
about  their  civil  and  legal  rights  and  the  goals  of  the  program  have  proven  ineffec¬ 
tive  for  a  minority  of  patients. 

The  Manson  Committee  concludes  the  review  with  a  series  of  recommendations  related  to 
both  the  internal  operation  of  the  program  and  its  extension  to  other  settings  in  the 
community.  In  the  view  of  the  Manson  Committee,  the  program  should  be  expanded  to 
other  psychiatric  hospitals  in  Ontario  which  are  not  operated  directly  by  the  Ministry  of 
Health,  to  outpatients,  and  to  other  institutional  settings,  e.g.,  the  psychiatric  wards  of 
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general  hospitals,  homes  for  special  care,  nursing  homes,  as  well  as  psychiatric  patients 
released  into  the  community. 

4.  O'Sullivan  Report:  Report  of  the  Review  of  Advocacy  for 
Vulnerable  Adults  (1987) 

The  focus  of  this  review  is  on  non-legal  or  "social  advocacy"  for  "vulnerable  adults"  living 
in  institutions  in  Ontario.  The  report  examines  methods  for  delivering  advocacy  services  to 
such  individuals.  Vulnerable  adults  are  defined  as  individuals  with  some  type  of  physical, 
emotional  or  cognitive  impairment.  They  include  the  frail  elderly,  individuals  with  physical 
and  psychiatric  disabilities,  as  well  as  developmental ly  handicapped  individuals. 

According  to  the  review,  Ontario  has  a  mixture  of  fragmented  advocacy  services  which  are 
available  to  only  a  limited  number  of  vulnerable  adults.  The  majority  of  vulnerable  adults, 
particularly  those  residing  in  smaller  communities,  do  not  have  access  to  any  advocacy 
programs.  Included  in  this  category  are: 

►  Psychiatric  patients  admitted  to  the  psychiatric  wards  of  community  and  general 
hospitals. 

►  Psychiatric  patients  living  in  semi-institutional  settings,  such  as  residential  homes 
for  special  care,  as  well  as  former  patients  living  in  the  community  without  proper 
support  and  community  services. 

►  Frail  elderly  living  in  institutional  and  community  settings. 

These  gaps  produce  inequities  and  discrimination.  Other  shortcomings  noted  include: 
underfunding,  lack  of  resources,  excessive  workloads,  lack  of  direction  and  support  of 
advocates,  lack  of  supervision  of  advocates,  and  limited  accountability. 

The  review  concludes  by  recommending  a  Shared  Advocacy  Model  (drawing  upon  the 
services  of  government,  volunteers  and  community  groups)  as  the  most  appropriate  method 
of  delivering  advocacy  services  to  vulnerable  adults  in  Ontario. 

5.  Fram  Committee:  Advisory  Committee  on  Substitute  Decision 
Making  for  Mentally  Incapable  Persons 

The  Advisory  Committee  on  Substitute  Decision  Making  for  Mentally  Incapable  Pension 
was  established  in  1985  by  the  Ministries  of  Health  and  Community  and  Social  Services, 
and  the  Attorney  General.  It  was  formed  under  the  chairmanship  of  Stephen  Fram  to 
review  all  aspects  of  the  law  related  to  substitute  decision  making  for  persons  who  are 
mentally  incapacitated,  including  personal  guardianship,  and  to  recommend  revisions  to 
this  law  where  appropriate  and  necessary. 

Members  of  the  Advisory  Committee  were  nominated  from  various  sectors. 
Representatives  from  four  government  ministries,  the  Canadian  Mental  Health  Association, 
the  Psychiatric  Patient  Advocate  Office,  the  Advocacy  Resource  Centre  for  the 
Handicapped,  the  Alzheimer  Society  of  Metropolitan  Toronto,  the  Adult  Protective  Services 
Association  of  Ontario,  the  Ontario  Association  of  Professional  Social  Workers,  the 
Ontario  Psychological  Association,  the  Canadian  Civil  Liberties  Association,  the  Ontario 
Advisory  Council  on  Senior  Citizens,  the  Ontario  Hospital  Association,  the  Ontario  Branch 
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of  the  Canadian  Bar  Association,  the  Advocacy  Centre  for  the  Elderly,  the  Ontario 
Association  for  Community  Living,  the  District  Court  of  Ontario,  the  then-Official 
Guardian  served  on  the  Committee,  as  well  as  the  Public  Trustee. 

In  the  words  of  the  Chairman,  the  report  "is  a  compromise  package,  deliberately  balanced 
to  meet  the  needs  of  the  multiple  interests  represented.  Although  Committee  members  may 
disagree  with  specific  proposed  changes,  as  a  group  we  believe  that  this  Report  offers  a 
substantial  improvement  in  the  existing  law."  (1987,  vi) 

The  Committee  distinguishes  between  "mental  disorder  or  illness"  and  "mental  incapacity”. 
It  argues  that  most  people  who  have  a  mental  disorder  are  capable  of  understanding  their 
choices,  the  majority  of  people  who  are  "mentally  incapable"  do  not  suffer  from  a  mental 
disorder.  The  report  does  not  directly  address  treatment  decisions  relating  to  involuntary 
patients  under  the  Mental  Health  Act  nor  the  revisions  contained  in  Bill  190. 

The  shortcomings  identified  in  the  existing  law  included: 

>•  A  lack  of  coherence  in  the  rules  stipulating  when  and  how  persons  can  have  their 
rights  to  control  their  lives  or  property  removed  and  in  the  powers  and  duties 
conferred  on  those  who  act  as  substitute  decision  makers.  In  the  view  of  the 
Committee,  a  single  Act  should  govern  all  forms  of  substitute  decision  making  for 
persons  who  are  mentally  incapable. 

►  Under  the  Powers  of  Attorney  Act,  a  capable  person  can  only  confer  on  another  the 
power  to  deal  with  property.  Personal  decisions,  including  medical  decisions,  are 
not  covered  by  powers  of  attorney.  This  provision  would  be  amended  under  the 
proposed  legislation.  A  capable  person  could  confer  on  another  the  right  to  make 
care  decisions,  as  set  out  in  the  power,  should  they  become  mentally  incapable  of 
making  the  decisions  themselves. 

►  While  there  was  clear  need  for  a  "public  safety  net"  for  mentally  incapable  persons 
without  supportive  relationships,  it  was  felt  that  the  existing  legislation  took 
insufficient  account  of  the  role  of  supportive  family  members  in  substitute  decision 
making.  For  persons  without  supportive  relationships,  the  Committee  suggests  the 
formation  of  an  office  of  the  Public  Guardian  (to  be  combined  with  that  of  the 
Public  Trustee)  to  perform  the  financial  and  administrative  functions  of  the  Public 
Trust,  expanded  to  provide  a  "more  personal  service-oriented  role"  than  currently 
exists  under  the  Public  Trustee. 

In  the  view  of  the  Committee,  substitute  decision  making  "is  a  necessary  evil,  grudgingly 
required  to  prevent  harm  to  mentally  incapable  individuals  who  cannot  protect  themselves." 
(1987,  42)  The  priority  of  the  Committee,  manifest  in  the  substantive  provisions  and 
procedural  restrictions  of  the  report,  is  to  the  principle  of  "least  restrictive  alternative".  The 
major  concern  of  the  Fram  Committee  is  to  ensure  that  adequate  safeguards  are  imple¬ 
mented  so  that  guardianship  or  conservatorship  is  not  used  inappropriately  or  indiscrimi¬ 
nately. 

To  ensure  that  persons  with  diminished  mental  capacity  are  not  victimized  by  those  who 
wish  to  benefit  from  such  arrangements  or  by  those  who,  however  well-intentioned,  are 
overprotective,  the  committee  recommends  a  system  of  advocacy  to  advise  on  rights  and 
help  guard  against  excessive  and  inappropriate  resort  to  guardianship  and  conservatorship 
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provisions.  Without  adequate  supportive  services,  guardianship  or  conservatorship  could 
be  used  unnecessarily  in  circumstances  where  the  provision  of  supportive  services  would 
suffice. 

As  conceptualized  by  the  Committee,  the  role  of  the  advocate  is  "to  give  a  voice  to  those 
who  might  not  otherwise  speak  out  because  of  fear,  ignorance  or  misunderstanding.  For 
those  who  are  incapable,  the  visit  may  result  in  the  wishes  of  the  person  being  conveyed 
and  changes  made  regarding  the  appointment  of  a  conservator  or  guardian  or  in  some 
details  of  the  plans  of  management  or  guardianship.  Either  way,  it  provides  a  practical 
safeguard  in  a  court  process  that  may  be  disposed  of  summarily  and  that  has  major  legal 
effects  on  the  individual  who  is  the  subject  of  the  application."  (1987,  76) 

In  proposing  the  draft  legislation,  the  Committee  argues  for  the  involvement  of  an  advocate 
wherever  use  of  the  legislation  could  remove  the  legal  right  of  an  individual  to  make 
property,  personal  care  or  specific  medical/psychiatric  treatment  decisions.  The 
Committee,  goes  so  far  as  to  suggest  that  the  new  guardianship  provisions  should  not  be 
introduced  into  law  until  the  advocacy  services  necessary  to  perform  essential  functions 
established  by  the  draft  legislation  are  in  place. 

6.  Review  of  the  Rights  Advisor  Program 

The  Rights  Advisor  program  is  currently  under  review.  The  results  of  this  review  were  not 
available  at  the  time  of  writing.  We  conducted  interviews  with  individuals  knowledgeable 
in  the  area  and  have  summarized  their  concerns  in  the  section  of  the  report  dealing  with 
involuntary  psychiatric  patients. 
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